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SAN  FRANCISCO 
PUBLIC  UBRARY 


-A-  Year  1957 

Opinion  No, 

A-  ATEMENT 

Fe  property  of  Villiam  Wendland,  915  Plymouth  Ave  1160- 

ADVERTISING 

Commercial;  constitutionality  of  §673  of  Police  Code 

prohibiting  distribution  of  handbills  or  dodgers  on 

streets  or  sidewalks  1208 

AIR  POLLUTION  CONTP0L  LAW 

§2J|352  cf  -  ;  defined"  II89 

AIRPORT 

Flight  Festival  Committee;  transaction  between  commit- 
tee, Interstate  Company  and  Duchess  Food  Company;  city's 
right  to  oercentage  of  fee  earned  for  supervisory  services    1161+ 

License;  obligation  of  licensee  when  new  lease  cancels 
license  and  allows  license  privilege  as  nart  of  rental 
consideration  1196 

Rates  and  charges;  revision  of  ;  interpretation  of 

Art.  10  of  "Outline  of  Principles,  etc."  111+2-B 

Taxicabs;  proposed  a ddition  to  Police  Code  (§1078.1) 
permitting  airport  transportation  contract  holder  to 
operate  taxi  service  from  San  Francisco  to  airport  1211+ 

AMUSEP4ENT  DEVICES 

License  fees;  revolving  wheel,  chute,  toboggan  slide 

and  other  mechanical  contrivances  1173 

ANGLE  PARKING 

Noriega  Street;  legality  of  resolution  permitting  -  on 

ANTI-LITTKRBUG  STATUTES 

Peward  system;  use  of  to  implement  enforcement  of  -  1195 

APART/4ENT 

1+0  unit;  one  for  one  parking  re;  aoplication  of  Ordin- 
ance No.  9391  1133 

Telegraph  Hill;  aoolication  for  extension  of  time  to 

nreoare  plans  and  specifications  prior  to  issuance  of 

building  TBrmit  1191; 

APPOINTMENT 

Retroactive;  power  of  Civil  Service  Commis  sion  to 
make  -  to  a  position  after  list  of  eligibles  has  ex- 
pired 1201+ 


1203 


-A-  V0ar  19£7 

Opinion  No. 

ATI 

Supplemental ;  ordinances  making  -  from  surplus  1202 

/ITS 
Sharp  Park  golf  course;  method  of  calculating  asses- 
sed value  of j  taxation  of  oroperty  of  municipality  117  - 


-  - 


Y 

health  Service  Board;  right  of  to  set  salary  of 

6102 

retroactive  aopointment;  power  of  Civil  Service  Com- 
mission to  Riake  appointment  to  a  position  after  list 
of  eligibles  has  expired 

BAIL 

Unclaimed}  §11+63(2)  Penal  Code 

BANKS 

County  Fair  Funds;  deposit  of;  security  from  •  banks 
receiving  stich  deooslts 

BAH,  STADIUM 

Construction  of;  procedure  for  elimination  of  require- 
ment that  major  league  franchise  be  secured  prior  to 
construction 

BAY  ATIjA  FA^IP-  TF;t-;cT<r  DTSTPICT 

Are  tbe  offices  of  supervisor  of  CCSP  and  the  director 
of  the  -  incompatible? 


Directors}  appointed  by  Mayor 

BIL 

Health  Service  System;  -  incurred  between  date  of  ap- 
plication and  date  of  admission 

i£§ 

asoTine  dlsoenslnr  units;  power  of  -  of  Department  of 
public  Works  to  overrule 

Public  Works  Department;  status  of 

Residential  exemption 

30AFD  OF  PERMIT  APPEALS 

raph  Hill  aoartments;  authority  of  -  to  grant 
extensionof  time 

BOUftDAT 

San  Francisco  Housing  Authority;  aooroval  of  -  by 
Board  of  Supervisors 

BOYS  CLUB 

Legality  of  lease  of  portion  of  Sharp  park  property 
for  cons  truction  of  • 


Year  1957 
Opinion  No» 

1171 


1201+ 
1157 

1201 

1167 

1189 
1200 

1135 

1193 
1185 
1188-B 

119U 
1170 


-   I    §1*986  of  the 
California  Revenue  Ic  Taxation  Code  1210-A 


lly  purchase    1;: 
a  eorwany   '  a  licensed  agent  without  paying  cus- 

tomary broker's  fees  1137 


Apolicebilitv  of  -  to  public   school  construction  or 

alteration  1188 

Art.   0  ?  re  gasoline  handling  operations   in 

basement  or  sub-basement  1193 

^finiti-jn,   legality   of  *  fill  u"> 

established  bus  zona*;  on    -arket  '  treet  1169 


1  ■  ■•  ;    ai 


t   alternate  <  &  6   day  week  provision  1191 


ITJONS 
fclcal  6*  Ion  of  "  ■     "    -    ,    to  be  fade  by 

Letrar  of  Voters;   Board  of  Supervisors  no  author- 
ity to  designate  -  H75> 

PA£  i- 

Construction  of;  bene1  issue  for,  procedure  for  elimin- 
ation of  requirement  that  major  league  franchise  be  se- 
cured prior  to  construction  1167 

p:<  pc 

Legislation,    legality  of  araendrrrents  thereto  1158-A 

"nance;  whether  if  enacte  in  conflict  with 

legislation  now  pending  1158 

ASCK 

Purchase  of;  nay  ''-7 

th.       licensed  agent  wi  '      -eying  broker's  fees         1137 

vY  ?AY 
*olice    Irt     rtnentl  -  for      .s  of  under  §§ 
.^.1  and  36.2  of  the  charter  HU2 

Aooeal  to  •  re  variance  ttinlznun  -  additional  names 

filed  after  ?0th  day  lld0 

negaT~effect  of;  respective  jurisdiction  of  Planning 
Commission  and  Board  of  Supervisors  on  subjects  treat- 
ed in  -  ;  authority  of  supervisors  to  araend  -  Hoi 

i  -  . 
Angle  oarking;  legality  of  resolution  permitting  -  on 
/Trades  on  1^°- 

QLP  AGE  SECURITY 

Please  of  liability  of  responsible  relatives  of  reci- 
pients of  -  ;  relevance  of  Information  reg&rdinr  finan- 
clal  status  to  release  under  Civil  Code  '206,7  W° 

R-05 
ITO^unTt  aoartrnent;  application  of  -  to  building  to  be 

OM  of  construction  of  freeway  **33 

Famoval  of  portion  of  building;  apolioation  of  -  to 

building  to  be  moved  but  a  portion  of  which  will  re- 

main  on  the  original  lot;  supplement  to  opinion  no.   1133       H4b 


BOAFP       BRVISORS 


OPPINANC 

,      ■     ing 
;al  -  ;  mating  date  toecified  in  char- 
ter $80  la  directory  and  not  mandatory 

City  and  County;  whether  -  regulating  and  licen- 
sing sot  or  car  dealers  and  sal..      Ft  in  con- 
flict with  new  state  legislation  on  same  subjects 

UK  PAV 
five  and  six  day  week  provisions  amendment  to  char- 
ter (125)  -  when  required  for  bus  ooerators  and  plat- 
form men 

RAT 

Taxicabs,  limousines  and  sedans  J  whether  such  busin- 
esses are  affected  with  a  public  interest;  Jurisdic- 
tion to  fix  sad  regulate  -  the:. 

REV?,:  • 


Initiation;  whether  authority  exists  for  -  to  imple- 
ment enfor       of  anti-litte.  .    .  atutes 

RAVTCTSCH  BAY  A  PEA  RAP  IP  TRANSIT  PI  STRICT 

"  Are  the  "offices'  of1  supervisor  of  ~CC"fT  &nd   director  of 
-  compatible 

[C. 

Franchisee;  is  right  to  install  -  system  a  franchise 
and  if  so,  cmst  such  a  franchise  be  let  by  competitive 
bid 

TAXI      JO   AIRPORT 

Rates;  proposed  addition  to  Police  Code  (§1078.1)  per- 
mitting airport  transportation  contract  holder  to  oper- 
ate taxi  service  from  San  Francisco  to  airport 

TAL't:  PFOiyjC^  MARKET 
"390  and  591;  constitutionality  of  relative  to  right 
of  eminent  domain  by  city  and  county  to  acquire  proper- 
ty for  -,  supplement  to  opinion  Ro«  901 


turee  on   appeal;  sufficiency  of  signatures  on  ap- 
peal to  -  from  rezoning  resolution  of  Planning  Commis- 
sion; jurisdiction  of  Board;  inclusion  of  property 
owned  by  £an  Francisco  Housin<  Authority  and  other  gov- 
ernmental agencies 


•  X9£7 

Opinion 

1202 
1190 

1191 

1213 
1195 
1189 

1181 
1214 
1153 


1176 


BV '   j  Year  1957 

lion  No* 

EriiinatidnB  "of  exemptions;    public  works  exemptions 
on  contracts  oxecuted  vith  city  orior  to  effective 

In  ordinance  1152 


-   -  r  1957 

talon  ao( 

C 

Inance  Ho,  9391,   one-for-one  narking;   moving  of 
kO  unit  apartment;   requirements  as  to  parkin;?  unite  1133 

CBMTEAI  '-ATT 

permit;  storage  in  Civic  Center  garage  1193 

CERTIFICATE 

'etroacti've  appointment;  power  of  Civil  Service  Com- 
mission  to  make  aopofntment  to  a  position  after  list 
of  eligibles  has  expired  I2OI4. 

_____ 

'•'arrant  for  collection;  shall  sheriff  demand  fees 

for  the  levy  of  execution  or  attachment  etc.;  when 

these  documents  are  received  from  a  municinal,  state 

or  county  body  1209 

C  ^PY  CANYON 

Development  project;  provision  for  liquidated  damages 

contract  ll£l 

■:  :   OP  pimo 

Jitney  buses;  Jurisdiction  over  routes  1169 

INSPECTOR 
USa  of  superior  raaterialsi  right  under  §10£  of  Plumbing 
and  3as  Appliance  Code  to  allov  use  of  materials  sup- 
erior to  materials  sne  cif  ted  in  said  code  11^5 

(ember  of  Retirement  Board;  function  as  111*9 

CITV        X_  COMMITTEE 

Yansit  Act;  appointment  of  directors  by  Mayor  1200 

civic  a       __ 

Gasoline  disnensing  units;  denied  nermit  to  establish 

in  -  1193 

civil  _§l"tic_  p; x;-, 

F|  sick  leave  pay  and  adjustment  of  accumulations 
when  work  week  changed  1192 

Verification;  -  against  ths  city,  application  of  §20l£. £ 

of  OCP  to  verification  thereof  1206 

IRCIAL 

."tT;   Lake  shore   Plasa  llllU 


-c- 


com-iscIqn  on  eqt;.-l  .  1PLOY  'LT-jT  opportunity 

Quorum' J  meaning  of  in  ^H(c)   of   ordinance  against 

discriminatory  employment;   what  constitutes,   effect 

of  majority  vote  of  persons  constituting  quorum  1197 

CONDEMN  A  HON 

Wendland,  William,  property  of,  due  process  1160-B 

CONSTRUCTION 

Public    school  building;    and  other  public   -  therein; 
right  oi'   city  to  collect  plumbing  and  electrical  in- 
spection fees;   effect   oi  Hall  vs.   City  of   Taft,  iff  A.C, 
179  1188 

CONSUL  J -A  NT  fc   PROFESSIONAL   STAFF  AGREEMENT 

Health  Service  Board;   legality  of  action  of  Board  at 

meeting  of  February  19,  1957  1162 

CONTRACT 

Lockers;  construction  of  -  for  use  at  airport  1160-A 

Health  Service  System;  -  between  doctors  and  System 

on  behalf  of  employees  1162 

Tax  laws;  effect  on  existing  contracts  of  changes  in  1152 

COOPERATIVE  NURSERY  SCHOOLS 

Use  of  recreation  and  park  buildinrs  and  facilities 
on  a  non-exclusive  basis  (supplement  to  Opinion  No, 
1166)  1163 

COUNTY  FAIR  FUNDS 

Deposits;  governed  by  §16506  of  Government  Code  1201 

CREDIT  FOR  SERVICE 

Paganelli  (Fire  Department ) ;  entitled  to  credit  upon 

return  to  Fire  Department  lllf7 

CRIMINOLOGIST 

Leonard  Wiebe;  Civil  Service  Commission;  Wiebe  may 
not  be  permitted  to  resume  his  former  position  of  ser- 
geant of  police  1215 

CRYSTAL  SPRINGS  GOLF  COURSE 

Exemption  from  taxation;  golf  course  owned  and  opera- 
ted by  CCSF,  located  in  San  Mateo  County  1167-B 

CURATOR 

Strybing  Arborttura  funds;    legality  of  use  for  European 

trip  1136 


C'VPTER   TACTION f 


ORDIHANCR    SO.    -j^l 

One-for-one  narking 

ION  Ij. 

Ttatus  of  Board  of  Examiners,  nenartment  of  Public 
rks 

173 

Ballot  propositi one 

riosg  2 

5varire  of  residence  of  oarentsj  effect  on  minor;   res- 
idence requirements  of  policemen 

1Z 

akeshore   ?la»a 

SECT TON  21 

Taxlcab  permit  hearings 

Resurfacing  of  streets 

TOH  22 

Cherry  Canyon  development 

4 

fECTIOM  11 


m 

als 


Apueala  for  review  re  minimum  lot  size 

SECTION  125 

Alternate       'ay  week  provision 

5  CTTON  130 

Revision  of  airport  ratea  and  charges 


lgl»3 
fe  coTnilt  i 


Tit  ion  of  "nipht  cook"  rate  of  pay 

153 
tick  leave  pay  and  adjustment  of  accumulations  when 
work  week  cha 

SECTION  155 

New  evidence;   Charles  C,14cKelvle  matter 

159 
City  Attorney  ae  member  of  the  Retirement  Board 

EECTIOH   172 

"cTarence  Nyhan;    Fire   r>©p&rtmentj   accumulated  sick  leave 
and  vacation  nay 


1133 

1185 
1175 

1U|0 

IU»2-A 

1179 
1151 
1180 
1191 

111; 

1155 

1192 

1167-C 

1U|9 

111*8 


Year  19 57 
Opinio.. 

332.3 
^diiomyeiltie  immunisation  program  115>fy 

2,   19(d) 

a|    solicitation  of  funds  II38 

1»  AI6- 
er  Plan,   legal  effect  of  1161 

SECTIONS   19,    172*1 

Health  Service   System;    increase   In  monthly  rates  113U 

153.   169,   168.1.1,   171.1,1 
Authority  of     ol ice  Commission  or  Chief  of   !:iolIce 
to  order  members  who  are  unfit  to  take  sick  leave 
poidlnsr  action  on  retirements  1165 

.-•-£•!»   36.2 
■  rovi'ty  o&y  of  members  of  Police  and  Fire   Deoart- 
ments  111*2 

SEC  .2,    171.1.1,    Hi 6 

^aganeYTT  matter  111*7 

SECTIONS   3£,    172.1 

Health  Torvlce  .cystera|  aporoval  of  bills  1150 

SECTI^IS.   2Zt    1U2>    1U3 

Merit  award  ordinance  111+3 

Pe duct  ion  of  neriod  of  susoensi/^n  1152-A 

[ S  172.1(3) A,  172.1.2.3.U 

Heal th  Service  Board ;  legal "      1  ction  of  meeting 

of  February  19»  1957  #  re  consultant  and  professional 

staff  agreement  1162 


city  ?;. 

■  >n  $o, 

Into  tri  lanning  vaa 

Dial  11414 



lay  f treat  11 39 


peal  to  3oard  of  Supervisors  re  variance  minimum 
-,    additional  naraos  filed  after   JOttl  du^  llBO 

Interpretation  of  minimum  -  ordinance  §99(e)   of  City 

Planning  Code  1182 

Subjects  treated  in;    jurisdiction  of  Planning  Com- 
mission a  t"  Eupervis  Is)   au- 
thority  of   Board   to  aniend  1161 

OR] 

"*  l|d  unit  apartment]  to  53  aovad         P  construc- 
tion of  freeway  1133 

Portion  of  building  to  re;isi  n}  application  of  ordin- 
ance to  lll|6 

PEC 

restrictions;  juriadict       'iear  petition  for 
-  where  owners  have  covenanter*  not  to  apoly  for  a  ra- 
Boninr  of  property  1168 


BOARD  OP  EXAMINERS 


CIVIL  SERVICE  COMMISSION  Year  1957 

Opinion  No. 


Public  Works  Department,    status   of  1185 

RETROACTIVE  APPOINTMENT 

Power  of  Civil  Service  Commission  to  make   -  to  a  posi- 
tion after  list  of   eligibles   has  expired  1201+ 

LEONARD  WIEBE,    CRIMINOLOGIST 

Resumption  to  former  position  denied;   may  not  be  permit- 
ted to  resume   his   former  position  of    sergeant   of  police  1215 


- 

i  of  §201^.'  to  verification  thereof 

- 


"amlnors,    statue  of 


Claii'i  of  ian   Joaquin   General  Mospital  re  Ficahrd  £harp; 
res  r  medical   e  b     or  1 0*1   I 

Lenfc 


■Ice   Co  9  •  to   •    oosltion 

a  f '  Llglb] 

tort  liability  of  city  arising  out  of  fail- 

tghwaye 
Code 


floes;  oa  of  -  on  property 

used  as   offices 


57 

1157 

1206 
1135 

1177 
120U 

12 
1210-A 


-   -  Year  19^7 

On  in  5.  on  No. 

- 
Liquidated  damage   clause  ll£l 

Property   of  'William  Vendland  1160-8 

Health   Service   System;   receipt  of  acceptance  of  the 
exceptions  necessary  to   complete  a  dependent  applica- 
tion for  membership  1135 


Health  Service   System?   transfer  from  one  Health  Ser- 
vice plan  to  another,   determininc  ore-existing  condl- 

ns  1171 

RS 

Area  Paoid  Transit;   aopointment  of  by    ;eyor  1200 

PIE/  ::il 

r Ire c tor  is~"not  a  county  officer  1211 

r nance?  meaning  of  quorum  in  §8(c)  1197 

_  ?pact 

ance  or  oh  ib  I  tiny:  -  in  endorsing  political  candi- 
dates because  of  race,  color,  r  m$  ancestry,  na- 
tional origin  or  place  of  birth  1179-A 

PIY1  .OS 

Gasoline  dispensing  units?  pover  of  T  oard  of  ,  xaminers 

of  Deoartment  of  Public  Works  to  overrule  -  regarding 

establishment  of  disnensing  unit?  as  set  out  in  the 

Building  Code  of  CC1  1193 

^IVIL'- 
related  to  physicians  in  th«  rmblic  service  1186 

OJECT  AJI 

""Boundaries?   Board  of  Supervisors  mat  approve  1170 

transaction  between  flight  Festival   Comraittee  and 
nterrtate  Company  and  -  II6I4. 


DIRECTOR  OF  PRQPI.PTY  Year  19  £? 

Opinion 

City  owned  buildings?   tax  m  •■■-©r  inrerovenente 

under;    supnlenont  to    Pinion  Ko«   1102  lll|.l 


Year  19 $7 
Opinion  No. 

S.  EHLERS 

Claim;  filing  ->f  against  city;  application  of  §2015.5 

CCP  to  verification  thereof  1206 

Alphabetical  designation  of  local  ballot  propositions 

to  b  e  marfo  by  Registrar  of  Voters  117? 

Retroactive  appointment;  power  of  Civil  Service  Com- 
mission to  make  appointment  to  a  position  after  list 
of  -  has  expired  120i* 

EMANCIP- 

entrance   lnt-o  Armed  Forces;   dir'   such  emancipate  minor 

and  so  give  minor  power  to  establish  a  legal  residence 

Independent  of  that  of  his  parents;    definition  of  -  111*0 

Vfholessle  Produce  Market;  constitutionality  of  S.  .590 
and  591  relative  to  right  of  -  by  OGBF  to  acquire  pro- 
perty for;    supplement  to  Opinion  No,  901  1153 

EMPLOY 

'Are  members  of  Board  of  Examiners  as  sush  members,  of- 
ficers or  employees  of  CC£P  1185 

Definition;  merit  award  system,  ordinance    .   i&0,  con- 
struction and  application  of  provisions  lli+3 

Health  Service  B«  rd;  reinstatement  In;  right  of  presi- 
dent of  Health  Service  Board  to  discipline  1174 

Leather  loves  for;  authority  of  Recreation  and  Park  De- 
partment to  expend  money  for  the  ourchase  of  1207 

'.cloal  Pallway;  amendment  to  charter  §125,  alternate 
6  day  week  provisions,  premium  nay,  platform  men 
and  bus  operators  11 

Reappointment  after  retirement;  rl^ht  of  person  in  Health 

Service  System  who  resigns  at  t^e  compulsory  retirement 

age  and  is  reappointed  1210 

tick  leave;  pay  for  adjustment  of  accumulations  %*ien  work 

week  changed  1192 

_____ 

'.nistrator;    duty  of  to   deposit  -  in  Treasurer's 
office  1156 

Charles   C.     c  'el vie  matter;   new  -  1167-C 


iPTION 

Tublic  'Works;   effect  of  elimination  of  -  on  con- 
tracts executed  with  city  prior  to  effective  date 
date  of  chancre  In   Purchase  and  Use  Tax  ordinance 

Taxation;   Crystal  Springs  and  Shajs    Park  owned  by 
CCSF  and  located  in  San  **ateo  County 

^eiegrarjh iH.'l'l  apartments;  authority  of   Board  of   Per- 
mit Apneals  to  grant 


•year  1957 
Opinion 

1152 
116  7- 

1191+ 


-p. 


■ 

Execution  or  attachment;  etc;  shall  the  sheriff  demand 
-  for  the  lory  of  execution  or  attachment,  warrant  for 
colle  ction,  a  s  well  as  mileage  for  service  of  process 
and  notices  when  these  documents  are  received  from  a 
municipal,  state  or  county  body 

FSPG  OFDTNASCK 

Amendments  toj  legality  of 

Legislation?  whether  ordinance  if  enacted  would  be  in 
conflict  with  legislation  now  pending  in  state  legisla- 
ture 

FIFE  COMMISSION  RULES 

Rule 8  ij.09  '"•  413;  sick  leave  and  vacation  pay;  claim  of 
Clarence  Nyhan 

FLIGHT  FESTIVAL  COMMITTEE 

Transaction!  buchess  Food  Comoany,  Interstate  Company 
and  - 

FLOWEF  SHOW  FUNHS 

County  Fair  funds,  deposits 


Year  1957 
Opinion  No. 


FRANCHISES 

Skiatron  TV  Inc.,  is  right  to  install  system  a  -  ; 
if  so  must  such  a  -  be  let  by  competitive  bidding 


1  id 


1209 

1158-A 

1158 

1148 

II6I1 
1201 

1181 


FIRE  DEPARTMENT  Year  1957 

Opinion  No. 

LONGEVITY  PAY 

ers   of  Fire   Department;    §35»5«1  and   36.2   of 
charter  lll\2 

CHARLES  C.  MCKELVIE 

New  evidence;  presentation  of  not  sufficient  for  re- 
hearing 1167-C 

PASANBLLI 

Fire  Deoartment;  entitled  to  credit  for  previous 
three  year  service  as  a  hoseman  upon  return  to  Fire 
Department  after  voluntary  relinquishment  of  posi- 
tion IU47 

SICK  LEAVE 

Clarence  Nyhan;  accumulated  and  annual  vacation  pay 

in  Fire  Deoartment;  supplement  to  opinion  No.  1109  IU4.8 

SUSPENSION 

Reduction  of  period;  does  Fire  Commission  have  power 

to  reduce  the  period  of  -  of  members  of  Department 

from  two  months  to  a  shorter  period  of  time  llf>2-A 


INE  ^;5P  .:iKIMO  UNITS 
T. s ta V  T l  sh »ieh  t  of ;   power  of  "oard  of  UMM  of  De- 

tomnt   of    Jubllc  Works   to  overrule    division  of  Fire 
~pove.it Ion  an-*7  Investigation  re  establishment  of  -  as 


sot  out  in  the  building  code   of 


GJr.1 

r'abin  Ranch;  solicitation  through  public  subscrip- 
tion to  erect  a  mechanics  training  school 

rgs 

^ark  snploywsj    le.-.ther  -  for  ewlo.,-    i  ,    |  ithority  of 
Pe creation  and  Park   Department  to  expend  oioney   for  • 

qo\tp;,v&3T  £ 

Do";   re  public  r'efenfer's  representation  of  mental- 
ly ill  perr 

G*A">  .■£ 

Lega  ftrset;  angle  parking  on,  le polity  of  resolu- 
tion oermitting 


Year  1957 
Opinion 


1193 


1138 


1207 


1199 


1203 


-H 


HALL  vs .  CITY  OF  TAFT 

Public  construction  1189 

chills 
Distribution;  constitutionality  of  ?673  of  Police 
Code  prohibiting  distribution  of  -  or  dodgers  on 
streets  or  sidewalks  1208 

CHARLES  HAFNEY 

Quarrying  permit;  Sixth  and  Locksley  Street  1139 

••   r  TNQ 

Fire  Commission;  conclusiveness  of  11^2-A 

HEIQHT  LIMITATION 

Tele^raoh  'fill  ao-.<rtments;   effect  of  ordinance   No. 

971+7  119U 

?PYPIMQ  ARBORETUM 
European  trinj  legality  of  use  of  funds  to  send  cura- 
tor to  European  botanical  gardens,  etc.,  to  secure  ad- 
ditional plants  1136 

Salary  of  director;  legality  of  use  of  funds  to  pay 
salary)  fees  of  consultant;  could  Pecreatlon  Park 
Apartment  appoint  director  independent  of  existing 
Civil  Service  position  1167 -A 

HLTCV  H^TCHY 

Sherry  Canyon  power  development;  provision  for  liqui- 
dation damages  in  contract  1151 

IMP  AUTHORITY  OF  CCSF 

Low  rent  housing  project:  resolution  No.  181^2  (series 

of  1939)  approving  reduction  in  proposed  site  of  Double 

Rock  Project  1198 

Revised  boundaries;  approval  of  Posrd  of  SuDervisors 

for  1170 

Zonlagl  signatures  on  aopeal,  sufficiency  of  to  Board 
of  Supervisors  from  resoning  resolution  of  Planning 
Commission;  jurisdiction  of  Board;  inclusion  of  Hous- 
ing Authority  property  and  other  governmental  agencies  1176 


LTH   SERVICE    POAPD 


fpeolal""aieotin?   of  February   19,   1957;    legality  of 

action  of     oard  vlth  reference   to  -  and  oayraent  of 

services  1162 

tefUcaTbllif ;    can  System  defray  bills  of  one  not 
yet  granted  -  1135 

rucTPLim 

Right  of  President  of  Board  to  •  employee;   natters 

which  may  be   considered  a  t  special  meeting  of  Board  II7I4 

MEDTCAL   PILLS 

Ar>*>rovaI   of J   orooedure   for  11^0 

RAT:  -S 

"Increase   in  monthly  -   ;    amendments  to  rules  and  regu- 
lations requiring  2/3  vote  of  all  metabership  H3I1 

,;   A  -•'-?.-••     ..NT 

After  retirement;  rip1  t  of  oerson  in  System  who  re- 
signs at  the  comouleory  retirement  age  and  is  reap- 
no  inted  1,210 

SANTTP^IU^  OP  REST  HQEfc 

Confinement  in:  le.  ality  of  claim  for  entrance  into 

-  not  licensed  as  a  hospital  1711 


•I- 


EN  DEPENDENT   BENEFICIARIES 

Health  Service   System;   right   of  person   in   system  who 
resigns  at   the   compulsory  retirement   age   and   is  reap- 
pointed 

[NDUSTRIAL   SAFETY  OH  PEPS 

Leather  gloves   for  employes;    authority  of  Recreation 
and   Park  Department    to  expend  money   for   the   purchase 
of  gloves;    §§3200,    3201  ft  3202,    General    Industrial 
Safety  Orders 

INSURANCE 


CCSF;   may  San   Francisco   legally  ourchase   -   from  a   com- 
pany through  a  licensed  agent  without  paying  the   cus- 
tomary broker's  fee 


Year  1957 
Opinion  No. 

1210 

1207 
1137 


-J-  Year  1957 

Opinion  No. 

refined;  1b  a  bus  as  rale1  term  Is  dafinod  in  §201, 

Public  tllltlas  Code  1169 


Year  1957 
Opinion  No, 

M. J 

Retroactive  of  Civil  Service  imoolnt- 

,t  to  a  Dosition  after  liet  of  ellgli  les  has  expired  1201; 


•L- 


Lkiy. 

SecHons  3301;,  6301;  *  63C5J  re  hoc  1th  end  nafet;;  of 


I  authority  of  fecreation  and  Park  re oar t- 
nient  to  exnend  money  for  purchase  of  leaf  er  loves 
for  employees  1207 

Li,  "  '•  '  ' '   "LA7A 

.  T7, ;  Is  operation  of  a  violation  of  stimulation 
entered  into  with  City  Planning  Commission  when  area 
MAI  rezoned  coni.erclal  114U 

l:  , 

>ort:  9\  11  ation  of  licensee  when  new  lease  can- 
cels license  and  allows  license  privilege  as  part  of 
rental  consideration  1196 

Flight  Festival  Committee:  construction  of  between 

^uchessFood  Co'ineny,  Interstate  Company  ind  II6I4. 

tutro  ranch;  ian  Irene* sco  offers  State  of  Califor- 
nia area  in  Main  Library  for  housing  collection  of 
£utro  BranohJ  terra  of  lease;  charter  §91  1207-A 

For  revolving  wheel,  chute,  toboggan  slide  and  other 

mechanical  contrivances  1173 


'rdinances  regulating;  whether  city  and  county  ordinan- 
ces and  such  regulating  and  licensing  motor  car  dealers 
aid  salesmen  are  in  conflict  with  new  state  legislation 
on  same  subjects  1190 


fcIQUir\ATl'?  T)h-  x 

Clause;  Cherry  Canyon  power  development  contract  1151 

li     uo 

Anti-litterbug  statutes;  whethar  euthority  exists  in 
for  initiation  of  reward  system  to  implement  enforce- 
ment of  statutes  1195 

.RS 

Airoort;    contract  between  users  of  airoort  lockers  and 
city  1160-A 

LOG  CA"1!   '  1 

"  5oltcitat!on  of  funds;  public  subscription  of  funds  to 
ere6t  mechanical  training  school  II38 

PAY 
!3olIce"T"Fire  J^epartnent;  chart       .5.1  and  36.2  11^2 


-L-  Year  1957 

Opinion  Ho, 

- 
n!  of  Supervisors  re  variance  mlni- 
-  j  additional  name*  filed  i  1180 

Internretatlon  of  minimum  lot  else  ordinance  §99(c) 

City  °lannlng  Cod©  1182 


LIBRAFy   COMMISSION 


5'  I'.-    ■■I.^RAFY 

ffouaing  of j  area   in  Main  Library  offered  to  £tate  for 
-    ;    ter-a  of  lease;    §91  of  the   charter- 


Year  1957 
Opinion  No 

1207-A 


LICENSE  BUREAU  Year  1907 

Opinion  No 

LI 

For  revolving  wheel,  c!mte,  toboggan  slide  and  other 

mechanical  contrivances;  records  of  License  Eareau  as 

public  records  1173 


-M-  year  1957 

Opinion  No. 

MAJOR  LEAGUE  FRANCHISE 

it: on  of  requirement  that  -  be  secured  prior 
to  construction  of  baseball  stadi  1167 

MASTER  PLAN 

Legal  effect  of:  whether  binding  upon  Board  of  Super- 
visors; authority  of  Board  to  amend  plan  1161 

MECHANICAL  TRAINING  SCHOOL 

Log  Cabin  Ranch;  construction  of  through  private  soli- 
citation of  funds  H38 

MEDICAL  CAPE 

Richard  Sharp;  responsibility  for  -  for  categorical  aid 

recipient  1171 

MEETING 

Mandatory  or  permissive;  charter  §80  1202 

MEETINGS 

Health  Service  Board;  notices  of  special  neetings  of 

Board  of  Directors;  business  transacted  at  117U 

MENTALLY  ILL  PERSC gg 

Public  Defender's  representation  of;  applicability  of 
§505i^  of  Welfare  k   Institutions  Code  and  §27706  of  Gov- 
ernment Code  re  1199 

MERIT  AWARD  ORDINANCE  NO.  9UU0 

Provisions;  construction  and  application  of  llij-3 

MOTOR  CAR  DEALERS 

Licenses;  whether  city  and  county  ordinances  regula- 
ting and  licensing  -  and  salesmen  are  in  conflict  with 
new  state  legislation  on  same  subjects  1190 


MAYOR  year  195? 

?ID  TRANSIT  ^T STRICT 
Directors;  appointed  Yj   ?ieyor  1200 


p  1957 

E  COOK" 

3ity  of  retroactive  recognition  by 
■-  rate  of  pay  rcftri 

agree.:  H55 

_ 

3  Ity  of  rosolir  naitting  ttl 

Q  -  120^ 

"rooerty  of  '11  Ham  V.endlandj   demolition  of  116 

Tecrestin  ftrtaN&t    cannot  allov  building* 

o'litles  to  be  used  for  cooperative  -  1166 

Senate  ;  ill  999?  cooperative  •  ;  -is©  of  Recreation  and 
'ark  buildings  and  facilities  on  e  non-exclusive  basis 
U  It  to  opinion  No.   1166)  H83 


'   -  a*  1957 

Lain  Mo, 

L  service   eom- 

120k 


Dilate  :uncii;    clrect-.r   is  not  a   county 

off*  • 


1211 


- 
Peloase   or  liability  of  responsible   relative 8  of  reci- 

nta   of  -   j   relevance  of  inf  n  regarding  fin- 

■*•*  to  releaao  unda:  '1  Code   ;S206.7  H78 

' 'ulld 5. nr  to  ba  moved  because  of  constrx-"  >|    froo- 

M  -r 


Portion  to  regain;   application  of  -  ordin- 

ance to  building  to  be  moved  bir  'tion  of  which 

will  remain  on  original  lot;    (aunn:        at  to  opinion 

«   H33 


1133 


111*6 


eFrr 


Approprlatlona  fro?n  aurplua |  paaaa  a  of  -  making  sup- 
plemental approprlatlona  1202 

City  and   county;   whether  -  reg»>  and  licensing  motor  car 

dealers  and  salesmen  are  in  t  with  new  state   i 

Ion  on  aane   subjects  il' 

discriminatory  employment  practices}   meaning  of  quor- 
um in   |8(e)    of  ordinance  1197 

No.  276,    aeries  of  1939  re  VkUit  'no.  11  1 

Pe  -  prohibiting  discriminatory  practices   In  endorsing 

candidates  because   of  race,    color,    religion,   a  net 

national  origin  or  place   of  birtf-  H 

!lty  of  -  -     ■■-■■■;    L1    "    ^oses  ac  .3.  or     ore   sfcrin- 

i  requirements  In   •  field  entirely  occupied  by  3tate  11 


- 

service;   return  after  voluntary   relln- 

1U+7 

DfG 

Street;  angle  parkin?  on,  legality  of  reso- 

on  rades  1203 

Off-street;    apnllcation  of   one-for-one  parking   ordin • 
1Q  which  will  be   moved  but  a  portion  of 
h  v.ill  rerxin  IH4.6 

-for~one  parking   space,    required  for  removal   con- 
struction of  building  1133 

PER  J 

?Tlaims;    verification   thereof  of  claims  a^tinst   t'  e 

city  1206 

JT 

■  ding  -  ;  powers  reeoecting  building  permit  anolica- 
tioa;  weaning  of  private  covenant  between  landowners; 

11 cat ion  for  two  buildings  on  one  lot  1182 

Quarrying;  Charles  liarney  Company,  Fixth  and  J-ocksley         1139 

Telegraph  Hill  apartments;  §30l<  Building  Code  provides 

for  extension  of  time  only  after  permit  has  been  issued       I.19I4 

■mdent  membership;  necessity  113? 

Pr   yu     ;■: 

Resolution  Mo.  17903;  validity  of  amending  resolution 
No,  Hj.292  and  approving  changes  in  location  and  boun- 
daries of  -  and  approving  sale1  p>te  and  project  as  amen- 
de-' 120£ 

'Work  week;  alternate  $   8b  6  day  week  provision  1191 

Nursery  schools;  use  of  for  denied  by  Recreation  and 

Park  Commission  1166 

Use  of  recreation  and  park  buildings  and  facilities  on 

a  non-exclusive  basis  (suoplement  to  Opinion  Ho*  1166)        II83 

WALT  AN 

Support ;    application  for  rele  responsibility  to 

support  mother  under   Civil  Code    '   206.9",   206.7  11-38-A 


-p. 


. -'LIANCfi     ■    ' 

TO^T5I5?a»5» W# 3S07TO1, 110J|  inspector's  right 
to  allov  use  of  materials  superior  to  those  soeci- 
fled   in  code  11^5 

Validity  of  city  requirements  re  lioensinf?,   fees 

and  bonds  of  state   licensed  contractors  1187 

POLI 

Distribution  of  handbills;  constitutionality  of  }6?3 

of  -  prohibiting  distribution  of  handbills  or  dodgers 

on  streets  or  sidewalks  1208 

Taxloab8  to  airport;  11073,1  of  -  oermitting  airport 

transportation  contract  holder  to  ooerate  taxi  service 

from  San  Francisco  to  airport  121J^ 

ILITIf  IMMUNIZATION 
Consent  slips;  destruction  of,  how  long  must  they  re- 
main in  files  of  Health  Department  115U 

POLITICAL  C_ D 

Ordinance  prohibiting  discriminator-  practices  in  en- 
dorsing -  because  of  race,  color,  religion,  ancestry, 
national  origin  or  place  of  birth 

4PY  TNJUNCTTOM 
Property  of  V  ill  lam  Vendland;  91"?  Plymouth  St 

TJM  PAY 
'  "*>   o  day  week  provision;  demand  for  -  for  working 
more  than  6  consecutive  df  1191 

BOHCITATIC 


Log  Cat  In  Rancf>;  -  for  construction  of  mechanics  train- 
ing school  II38 

Defined;  reoresentation  of  mentally  111  persons  1199 

ICl-.RS 
Privilege  of  -against  divulgln?  of  offiolal  confidence       1186 

LIC  WQ^  : :PTT-'N 

: Iiia t Ion  of;  effect  of  -  prior  to  effective  date  of 
change  In  Purchase  and  Use  Tax  ordinance  1152 

-rSE   TAX 

City  owned  bullrings;    tax  on  sales  of  and  improvements 

under  -   ;   supDlement  to  opinion  No.   H02  llj^l 


M  _ 


PuV'i'lc  Works  exemption;  effect  or  elimination  of 
exemption  prior  to  date  of  change  In  - 


Year  1957 
vlon  No. 

1152 


Year  1957 

- 
I   Distribution  of;  conctltutlon&lity  of  $6?;?  of  Police 
/'e  prohl  Ltlng  distribution  of  handbills  or  dodgers 
on  streets  or  sidewalks  1208 

Passenge'r  olckupsj  legality  of  discharging  and  picking 

up  passengers  in  established  bus  zones  on  Arket   .  1169 

TY  PAY 

bars  of  -  under  $35»5»1  and  _%«2  of  charter  1142 

T 
°olice'  C"i      on;  authority       hief  of  Police  to 
order  cambers  who  ere  permanent"  "uty 

to  take  their  sick  leave  or  disability  leave  pen*' 
action  by  the  retirement  I  o&rd  on  their  retirements  1165 

I 

hearings;  'su- noena  to  compel  production  of  reoords  11; 

^esumptTon  of  former  position  denied;  criminologist 
of  Police  Department  may  not  be  oormitted  to  resume 
his  former  position  of  serreant  of  oollce  1215 


TO  It  Y»ar  1957 

ST 

Belt  -   in  Traas-rer's  ofj  1156 


LIC  HEA  ,~  lQtj7 

Ml  No. 

C  I  ; 

funerior  m& t'brial'e ;  "right  uaa 
an^  a  to  ftl 

superior  to  those  specified  in  »a:ld  code  llh5 

•rooerV    William  Wendlandj  "our-?  nation  No.  552i|  lie 

ING  ANf  AWCE  c  ■ 

"  VeTf^Tty  of  orovislons  req  7  city 

of  plumborr  licensed  by  state;      it  of  fees  and 
giving  of  bonds  in  plumbing  business,  In  irtstallin  , 
maintaining,  repairing  gas  apolirncsa  and  piping  by 
plumbing  contractors  licensed  by   state  H87 

POLIOHYPLr       ■■II7ATI-- 

""Consent  slTosj  hov  'loW'shoul*  si  ins  remain  in  file  ll^U 

DOL  BUILDIE: 
?uV  li  c  construct  1  on  and  other  work  therein;  right  of 
city  to  collect  plumb  in-  and  eloctricel  insse  ction 
fees;  effect  of  Hall  vs.  City  a      ,  h7   A.C.  179  1188 

->ced  ire  For  subpoenal  nr:  records  of  venereal  disease 
cases  handled  by  the  Department  of  Public  health  and 
extent  of  testimony  to  be  given  by  physicians  In  con- 
nection therewith;  privilege  of  oublic  officers  a~ 

i£t  divulging  of  off ici&l  confidences;  do c tor-pa - 

it  privile/re  as  related  to  physicians  in  the  pub- 
lic service  1186 


PUBLIC  UTILITIES  COMMISSION  Year  1957 

Opinion  No, 

AIRpORT 

Plight  Festival;  transaction  between  Interstate  Co., 

Duchess  Food  Co.  and  -  ;  city's  right  to  percentage 

of  fee  earned  for  supervisory  services  1161; 

CHEPFY  CANYON  POWER  DEVELOPMENT 

Liquidated  damages;  provision  for  in  contract  115>1 


RATES 


Airport;    -  and   charges,    revision  of;    interpretation 

of  Art.    10   "Outline   of   Principles,"   etc  IH42-B 


Pir'Li  JT  .  r  1957 

.■- 

[TY 

ty  of  re.^noni  '  of 

-    i    I 
-lanelal  status  to  release   under  Civil  Cods 
6,7  117B 

;v 

>n  for  release  from  responsibility  for 

->ort  of  mother  1183-A 

] 

Cla  1  Joaquin  General  1  re  •   ;   res- 

islblllty  tor  'lerHcal   care   for  e 
redolent  1177 


- 
Etatui"  of  1185 

"  '^uarrylae  permit;   Sixt     a  id  Lockaley       ■  1139 

£ 

"""cJasoline  dispensing  units;    power  of  7;oard  of  ixarainers 
of  -  to  overrule   Division  of  Flro   ?rf>  vent  ion  and  Inves- 
t     -at ion  r.  liahmont   of  -  aa   set  out   in  the 

lding  of  C  II93 

Property  of  I  illiara  Wendland;   915   r,ly?30uth  Ave.,      oard 

actio:-        .  116  - 

Construction  and  ot^er  work  there       '  t  of  city  to 

lect  nl  and  electrical  lasptetlon  fees}  ef- 
fect of  Hall  vs.  City  of  Taft,  k7   A«c»  3-79  1138 

pqpo         TAX  OF  riK/. 

-  -„-»£  publta  works  exemption;  effect  of  on 

•racts  executed  with  city  prior  to  effective  date 
change  in  ordinance  1152 

re surf s c i n.»  o^  -  j  whether  repair  or  maintenance,  appli- 
cation of  charter  §95  1179 

TTS 
:  xtension  of  time;  application  for  -  to  prepare  plana 
and  ape cificat ions  prior  to  issuance  of  building  oor- 
:j  authority  of  Board  of  ale  to g rant  ex- 

■lon}  effect  of  ordinanc-.  .  'U7  placing  height 
limitation  in  the  area  as  aonlioa:  le  to  proposed  str 
ture  119if 


- 

■3»r 

1139 

guo; 

;  vhat  conatltuteaj  meaning  of;  effect  of 
vot*.  1197 


-  - 


d  by  Son- 

1203 

Ineornpati5  ility  of  offices?  supervisor  of  CCSF  and 

rector  of  San  Francisco  Bay  Area  Ttepid  Transit  Dis- 
trict 1109 

;j  «  an  -bat ion 

,"  ©to 

Craft  eapl       ratal  of  pay  to,        cook"  rate 
of  pay 

Health  Service  System;  lnaraasc      athly  •  as  a- 

■lea  and  Pegulations  requiring  2/3  vote 
of  all  of  menberahip  II3I4 


Taxi cabs,  sedans*  liraousl:   |  ineases 

are  affecte  [  jurisdiction  to 

fix  and  rocmlate  tates  thereof  1213 

->ort;  proposed  m   to  Police  Coda 

airnort  tr  ;stion  contract 
holder       ate  taxi  service  from  San  Francisco  to 

I  airport  121i| 

Ith  Service  System;  depenfle^'  rs,  requirements           1135 


<  iomyelitis  immunixat Ion  programs  retention  of  con- 
sent silos  H5U 

ITglbility  for  indigont  medical  oare  of  Richard  1177 

melpatad  nlnor?  change  of  residence  of  parents  of 
or  aftsr  ainor  has  reachc;      -Ity  in  Armad  Ser- 
vices;  requirements  for  police       fition 

J 

-oard  of  xa-Xner'sj  positions  reauiring  expert  or  tech* 
nical  training  may  take  advant^^e  of 

o.  17903,  ~>in{r   Yuen  Aniex?  validity  of  adoption  of  - 
•©solution  No.  1U292  and  a^provinp  chanres  in 
location  and  boundaries  of  Anns*  and  approving  said 
site  and  project  as  amended 


-R-  Year  1957 

Opinion  No. 

RESOLUTION 

No. 13 l£2  (series  of  1939)  adoption  of;  validity 

and  regularity  of  1198 

PETI  RECENT  BENEFITS 

Community  property;  while  husband  and  wife  live  to- 
gether -  will  be  considered  as  earnings  and  as  such 
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OPINION  NO.  1133 
January  3,  1957 


SUBJECT:   APPLICATION  OF  ONE  FOR  ONE  PARKING  ORDINANCE 

TO  BUILDING  TO  BE  MOVED  BECAUSE  OF  CONSTRUCTION 
OF  FREEWAY 

Dear  Sir: 

You  have  requested  an  opinion  from  me  as  follows: 

REQUEST 

"The  Department  of  City  Planning  is  in  receipt  of  a 
Parking  Variance  Application,  and  the  matter  is  scheduled 
for  public  hearing  on  January  3,  1957.   The  question  arose 
as  to  whether  a  parking  variance  is  necessary  under  the 
following  conditions: 

The  case  involves  the  moving  of  a  40-unit  apartment 
house  building  from  the  Central  Freeway  Right-of-Way. 
The  existing  parking  facilities  include  ten  spaces  - 
when  moved  to  the  new  location  sixteen  spaces  will  be 
available.  The  variance  application  is  a  request  to 
permit  sixteen  parking  spaces  instead  of  forty  park- 
ing spaces. 

The  opinion  requested  in  this  matter  is  -  does  the 
Ordinance  No.  9391  requiring  one  parking  space  for  each 
dwelling  unit  apply?" 

OPINION 

Ordinance  No.  9391,  commonly  referred  to  as  the  "One  for  One 
Parking  Ordinance",  is  restricted  in  its  application  to  "dwelling 
units  hereafter  constructed." 

Your  request,  therefore,  must  turn  on  whether  removal  of  an 
existing  building,  unchanged  as  to  its  number  of  dwelling  units, 
to  a  different  location  constitutes  construction  of  dwelling  units 
within  the  purview  of  said  ordinance.  Ordinarily  the  word  "con- 
structed" imports  "the  creation  of  something  new  and  original  that 
did  not  exist  before  rather  than  replacement,  repair  or  improve- 
ment."  (San  Francisco  v.  San  Mateo,  17  C  2d  8l4,  819) 

The  proposal  here,  however,  is  not  mere  replacement,  repair  or 
improvement,  but  rather  the  creation  of  new  dwelling  units  so  far  as 
an  unimproved  location  is  concerned  by  removal  thereto  of  an  exist- 
ing dwelling-unit  building.  The  only  thing  new  about  the  building's 
construction  will  be  a  new  foundation  and  other  things  necessarily 
incidental  to  the  removal,  but  the  whole  of  the  building  will  be  new 
as  to  the  location. 
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Such  being  the  case,  I  believe  this  to  be  a  type  of  construction 
which  the  ordinance  was  meant  to  control,  especially  in  view  of  its 
statement  of  purpose  in  Section  1  as  follows: 

"Interpretation  -  Purpose.   The  interpretation  and 
application  of  the  provisions  of  this  article  shall  be 
made  in  the  light  of  a  good  faith  attempt  on  the  part  of 
the  Board  of  Supervisors  to  take  a  step  toward  relieving 
traffic  congestion  and  to  enhance  the  public  safety, 
convenience  and  welfare  by  requiring  ample  parking 
facilities  in  connection  with  dwelling  units  hereafter 
constructed." 

Thus,  while  the  removal-type  of  building  construction  may  in  a 
narrow  sense  be  construed  as  constituting  only  minor  construction  as 
indicated  above,  in  the  broad  senee  of  its  relationship  to  a  new,  un- 
improved lot  it  becomes  the  main  type  of  location  or  condition  in- 
volving construction  which  the  spirit  of  the  ordinance  attacks.   Its 
spirit  and  intent  calls  for  regulation  over  the  ills  flowing  from 
traffic  congestion  in  the  interest  of  the  public  welfare  and  such 
purpose  tends  toward  defeat  if  we  interpret  it  with  severability  of 
consideration  between  the  location  and  the  mere  type  of  building  being 
placed  thereon.  Both  factors,  it  would  seem,  must  be  considered  to- 
gether in  liberally  construing  the  ordinance  to  effect  its  objects 
and  to  promote  justice.   (See  Watson  v.  Greely,  69  C  A  643,  650) 
Consequently,  I  take  the  view  that  removing  an  existing  dwelling-unit 
building  to  a  new  and  different  lot  constitutes  the  creation  of 
"dwelling-units  hereafter  constructed"  within  the  meaning  of  the  one- 
for-one  parking  ordinance. 

You  are,  therefore,  advised  that  removal  construction  of  the 
type  herein  discussed  is  subject  to  the  requirements  of  the  one-for- 
one  parking  ordinance  reasonably  interpreted  in  the  light  of  its  pro- 
vision for  granting  variance  applications.   I  am  also  mindful  in 
coming  to  this  conclusion  that  the  decision  of  the  Planning  Commis- 
sion on  all  such  applications  is  reviewable  on  appeal  by  the  body 
which  enacted  the  one-for-one  parking  ordinance,  namely,  the  Board  of 
Supervisors. 

Respectfully  submitted, 

RJR/BJW  DION  R.  HOLM 

City  Attorney 

TO:  Mr.  Paul  Oppermann 
Director  of  Planning 
100  Larkin  Street 
San  Francisco  2 


OPINION  NO.  1134 
January  11,  1957 


SUBJECT:  HEALTH  SERVICE  SYSTEM  -  INCREASE  IN  MONTHLY 
RATES  AS  AMENDMENT  TO  RULES  AND  REGULATIONS 
REQUIRING  TWO-THIRDS  VOTE  OP  ALL  MEMBERSHIP 


Gentlemen: 
follows: 


I  have  for  reply  Mr.  Galvin's  request  for  opinion  as 


R  E  Q  U  E  S  T 


"At  the  regular  monthly  meeting  of  the  Health  Service 
Board  on  December  27 ,  1956,  a  resolution  increasing  monthly 
rates  was  adopted  by  a  vote  of  4  to  3. 

"Plan  I  has  a  rate  and  benefit  schedule  and  Section  32 
of  the  Health  Service  System  Rules  and  Regulations  states 
that  the  benefit  schedule  and  fee  schedules  are  part  of  the 
rules  and  regulations.   Section  3  (L)  requires  a  two-thirds 
vote  of  the  entire  membership  of  the  Board  to  make  or  amend 
rules  and  regulations  of  the  Health  Service  System. 

"I  request  your  opinion  as  to  the  legal  force  and  effect 
of  the  above  resolution." 

Also  Mr.  Lenhart's  request  as  follows: 

"As  a  Director  of  the  Health  Service  Board,  I  respect- 
fully request  an  immediate  opinion  on  the  following  matter: 

"At  the  meeting  of  September  27,  1956,  the  Directors 
of  the  Health  Service  System  approved  by  a  vote  of  7-to-l 
that  the  contribution  rates  for  Plan  I,  as  shown  on  the 
last  page  of  the  Rules  and  Regulations  for  Plan  I,  be 
deleted  and  the  rates  of  contribution  not  be  a  part  of  the 
Rules  and  Regulations  of  Plan  I. 

"At  the  meeting  of  December  27,  1956,  there  were  seven 
(7)  Health  Service  Board  Directors  present,  which  constitu- 
ted a  quorum.  A  resolution  was  introduced  to  increase  the 
rates  of  contribution  for  Plan  I  members.  It  was  properly 
seconded  and,  upon  roll  call  of  the  seven  (7)  Directors 
present,  there  were  4  'Ayes'  and  3 'Noes'  approving  the  in- 
crease in  contribution  rates. 

"Your  opinion  is  sought  as  to  whether,  by  a  vote  of 
4-to-3,  increasing  the  contribution  rates  of  Plan  I,  it  is 
a  legal  action,  and  whether  the  Health  Service  System  may 
start  processing  the  rate  increase  immediately. 
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OPINION 


Charter  §172.1,  subdivision  2,  provides  that,  "Vacancies  [on 
the  board]  shall  be  filled  for  the  unexpired  term  by  a  majority 
vote  of  the  remaining  members  of  the  board."   Subdivision  3(a)  per- 
tains to  the  board's  medical  care  plans.   Subdivision  3(a)  requires 
"a  two- thirds  vote  of  the  entire  membership  of  the  board  to  adopt 
a  plan  or  plans  for  rendering  medical  care,  etc."   Provision  for 
the  monthly  contribution  rate  is  not  made  in  subdivision  3(a),  but 
in  subdivision  4. 

Subdivision  4  states  in  material  part: 

"The  board  shall  determine  and  certify  to  the  con- 
troller the  amount  to  be  paid  monthly  by  the  members  of 
the  system  to  a  fund  for  the  purposes  of  the  system 
hereby  created  ..." 

Subdivision  4  does  not  provide  by  what  vote  the  board  shall 
act  in  making  such  determination. 

In  my  opinion  the  board's  determination  and  certification  of 
the  amount  of  the  monthly  contributions  from  members  (subd.  4, 
supra)  is  a  matter  separate  from  the  board's  adoption  of  plans  for 
rendering  medical  care  (Subd.  3(a),  supra);   hence  is  not  governed 
by  the  voting  procedure  for  the  latter. 

Except  as  noted  the  number  of  votes  required  for  action  by 
the  board  is  not  specified  in  Charter  §172.1. 

Charter  §19,  last  paragraph,  provides  in  part: 

"A  quorum  for  the  transaction  of  official  business 
shall  consist  of  a  majority  of  all  of  the  members  of 
each  board  or  commission,  but  a  smaller  number  may  ad- 
journ from  time  to  time  and  compel  the  attendance  of 
absent  members  in  the  manner  and  subject  to  penalties 
to  be  provided  by  ordinance.   A  majority,  two-thirds, 
three-fourths,  or  other  vote  specified  by  this  charter 
for  any  board  of  commission  shall  mean  a  majority,  two- 
thirds,  three-fourths,  or  other  vote  of  all  the  members 
of  such  board  or  commission." 

As  noted  the  Charter  does  not  specify  the  vote  required  for 
setting  the  monthly  contribution  rate. 

Each  city  board,  including  the  health  service  board,  has 
power  to  make  rules  and  regulations  for  the  transaction  of  its 
business,  not  inconsistent  with  the  provisions  of  the  Charter. 
(Charter  §§19(a),  172.1,  subdiv.  3(c)) 

The  health  service  board  has  adopted  rules  and  regulations, 
but  they  do  not  provide  what  vote  of  a  quorum  is  required  for  the 
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passage  of  the  resolution  in  question. 


Civil  Code  §22.2  provides  that  the  common  law  is  the  rule  of 
decision  in  California  except  where  changed  by  statute. 

At  common  law  the  vote  of  a  majority  of  a  quorum  is  sufficient 
for  the  doing  of  any  act  which  the  body  has  power  to  do. 

McQuillln  on  Municipal  Corporations,  3rd  ed.,  vol.  4,  §13*29* 
p.  481^  states  in  this  regard: 

"Following  the  rule  of  the  common  law,  in  the  absence 
of  charter  or  statutory  provision  applicable,  to  the  con- 
trary, a  majority  of  a  definite  body,  or  of  the  governing 
body  of  the  corporation,  as  the  board  of  directors,  the 
board  of  aldermen,  the  council,  etc.,  consisting  of  a 
definite  number,  when  duly  met,  constitute  a  quorum  for 
the  transaction  of  business,  and  the  vote  of  a  majority  of 
those  present  (there  being  a  quorum)  is  all  that  is  requi- 
site for  the  adoption  or  passage  of  an  ordinance  or  by-law 
or  motion,  or  the  doing  of  any  other  act  which  the  body 
has  power  to  do." 

In  Clark  v.  City  Council  of  Waltham,  328  Mass.  40,  101  N.E. 
2d  369,  370,  it  is  said: 

"In  the  absence  of  statutory  restriction  the  general 
rule  is  that  a  majority  of  a  council  or  board  is  a  quorum 
and  a  majority  of  the  quorum  can  act." 

See  also  Robert's  Rules  of  Order,  Revised,  pp.  260-261. 

Since  a  quorum  of  the  board  was  present,  and  since  a  majority 
of  the  quorum  adopted  the  resolution  increasing  the  rates  of  contri- 
bution for  Plan  I  members,  it  is  my  opinion  that  the  board's  action 
is  valid  and  that  it  may  start  Immediately  to  process  the  rate  in- 
crease.  You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM, 
GEB/WFB  City  Attorney. 

TO:   MR.  BERNARD  B.  LENHART, 

Member,  Health  Service  Board 
61  Grove  St.,  San  Francisco  2; 

MR.  DANIEL  J.  GALVIN, 
Member,  Health  Service  Board 
61  Grove  St.,  San  Francisco  2; 

CC:   HEALTH  SERVICE  BOARD 

61  Grove  St.,  San  Francisco  2 


OPINION  NO.    1135 
January  ll\.,   1957 


SUBJECT:      CAN  THE  HEALTH  SERVICE   SYSTEM  DEFRAY   MEDICAL  BILLS 
OP   ONE  NOT  AN  EMPLOYEE   MEMBER  WHO   HAS  APPLIED  FOR 
BUT  NOT  YET  BEEN  GRANTED  DEPENDENT  MEMBERSHIP? 


Dear  Sir: 
follows: 


Your  request  for  an  opinion  on  the  above   subject   is  as 


REQUEST 


"Pursuant  to  the  action  of  the  Health  Service  Board, 
your  opinion  is  requested  as  to  whether  the  Health  Service 
System  can  defray  the  medical  bills  of  a  person  who  is  not 
an  employee  member  and  who  has  applied  for,  but  who  has 
not  yet  been  granted  dependent  membership. 

"Enclosed  herewith  are  copies  of  pertinent  portions 
of  our  file  in  this  matter  which  may  be  returned  for  our 
file." 

OPINION 

The  Rules  and  Regulations  of  the  Health  Service  System  set 
forth  the  conditions  under  which  the  Health  Service  System  Plan  I 
operates.   Part  IV  contains  the  Rules  and  Regulations  relating  to 
membership  in  Plan  I,   Seotion  39,  Effective  Date  of  Admissions  and 
Changes  of  Status,  states  two  concepts:   (1)  All  admissions,  cancel- 
lations, etc,  of  employees  and  dependent  members  are  effective  on  the 
first  day  of  the  month  only;  and   (2)   That  the  membership  or  change 
is  effective  on  the  first  day  of  the  second  month  following  the  month 
in  which  the  application  is  made. 

It  appears  from  the  foregoing  sections  that  there  is  only  a 
restriction  of  a  time  lapse  on  membership.   However,  Section  lj.0, 
Dependent  Memberships,  and  Section  10,  Eligibility,  place  restrictions 
upon  the  acceptance  of  an  application. 

Part  III  of  Plan  I,  section  10,  sets  out  the  requirements 
for  eligibility.  Under  this  section  dependent  members  are  required, 
prior  to  acceptance  of  the  application,  to  have  a  physical  examination. 
The  Health  Service  Board  may  except  from  treatment  any  physical 
defects  or  pathological  defects  found.   Section  I4.O  again  reiterates 
the  requirement  of  a  physical  examination  and  the  ability  of  the 
Health  Service  System  to  place  a  restriction  upon  the  membership  of  a 
dependent.  A  restriction  on  a  dependent  membership,  an  exception  to 
the  coverage,  may  be  such  that  the  dependent  would  not  accept  the 
coverage  so  restricted.   The  applicant  must  be  put  on  notice  of  these 
restrictions.   He  has  the  right  to  accept  or  reject. 

The  Health  Service  System  has  the  correlative  right  to  be 
notified  of  the  acceptance  of  the  exceptions  by  the  actual  receipt  of 
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a  signed  acceptance.  Failure  to  actually  notify  the  Health  Service 
Board  of  the  acceptance  would  suspend  the  date  of  admission  as  a 
dependent  member. 

Where,  therefore,  a  dependent  of  a  member  makes  application 
for  admission  to  the  Health  Service  System  and  exceptions  are  placed 
upon  the  coverage  because  of  the  result  of  the  required  physical 
examination,  the  dependent  must  actually  notify  the  Health  Service 
System  of  his  acceptance  of  the  exceptions. 

The  bare  application  of  a  dependent  of  a  member  is  not  suf- 
ficient to  allow  the  dependent  to  become  a  member  of  the  System.   He 
must  have  a  physical  examination  (Sections  10  and  lj.0).   The  actual 
receipt  of  the  results  of  the  physical  examination,  the  actual  receipt 
of  the  signed  acceptance  of  the  exceptions,  if  there  are  any,  and  the 
application  comprise  the  application  of  a  dependent  member.   The  times 
stated  in  Section  39  then  become  operative. 

In  the  instant  case,  the  dependent  made  application  in 
August  of  1955»   The  physical  examination  was  not  taken  until  December 
23*  195>5»   The  dependent  was  requested  to  secure  additional  informa- 
tion concerning  certain  exceptions  on  January  25,  1956.   This  report 
was  not  received  until  May  21,  1956.   On  June  1,  1956,  the  dependent 
was  sent  notification  of  the  exceptions  to  the  coverage.   This  form 
was  not  actually  received  by  the  Health  Service  System  until  September 
19,  1956. 

Therefore,  in  view  of  the  foregoing  discussion  that  actual 
receipt  of  the  acceptance  of  the  exceptions  Is  necessary  to  complete 
a  dependent  application  for  membership,  the  time  to  calculate  a  defin- 
ite date  of  admission  was  September  19,  1956.   Under  Rule  39  the  date 
of  membership  becomes  November  1,  1956,  the  first  day  of  the  second 
month  following  the  month  In  which  application  was  made. 

Any  medical  bills  incurred  by  the  instant  applicant  between 
August  1955  and  November  1,  1956  cannot  be  paid  by  the  Health  Service 
System. 

Any  medical  bill  incurred  on  or  after  November  1,  1956  that 
does  not  come  within  the  purview  of  the  accepted  exceptions  may 
legally  be  paid  by  the  Health  Service  System, 

The  contention  that  the  maximum  deduction  for  dependents  was 
being  withdrawn  and  that  therefore  no  detriment  would  result  to  the 
Health  Service  System  Is  without  basis.   The  requirement  of  a  prior 
physical  examination  for  the  individual  dependent  had  not  been  met. 
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You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


WJB/GEB 


TO-  Walter  E.  Hook,  M.D. 
Medical  Director 
Health  Service  System 
61  Grove  Street 
San  Francisco  2,  California 


Pile  enclosed. 


OPINION  NO.  1136 
January  14,  1957 


SUBJECT:   STRYBING  ARBORETUM  FUNDS,  LEGALITY  OF 
USE  OF  TO  SEND  ARBORETUM  CURATOR  TO 
EUROPEAN  BOTANICAL  GARDENS  AND  OTHER 
HORTICULTURAL  ESTABLISHMENTS  TO  SECURE 
ADDITIONAL  PLANTS,  ETC. 

Gentlemen: 

You  have  requested  the  opinion  of  this  office  as  follows: 

REQUEST 

"At  a  recent  meeting  the  Commission  considered 
the  advisability  of  using  Strybing  Arboretum  Funds 
for  the  purpose  of  improving  the  arboretum  collection 
and  procuring  additional  plant  varieties  by  sending 
Mr.  Eric  Walther,  0-74  Arboretum  Curator,  on  a  trip  to 
European  botanical  gardens  and  other  horticultural 
establishments . 

"The  Commission  requests  the  City  Attorney's 
opinion  and  advice  as  to  the  legality  of  spending 
Arboretum  Funds  for  the  above  purpose . 

"There  is  enclosed  a  statement  prepared  by  the 
Strybing  Arboretum  Society,  setting  forth  the  reasons 
which  qualify  Mr.  Eric  Walther  for  this  special  duty, 
as  well  as  a  tentative  itinerary  of  the  proposed  trip 
to  Europe  and  the  estimate  of  costs  involved. 

"The  Commission  will  appreciate  your  action  on 
its  request  at  your  earliest  convenience,  as  Mr. 
Walther  is  scheduled  to  retire  from  his  civil  service 
position  during  the  coming  year,  and  the  Commission 
wishes  to  avail  itself  of  his  services  on  the 
European  trip  prior  to  his  retirement." 

OPINION 

The  Strybing  arboretum  fund  was  a  trust  established  under 
the  will  of  Helene  Strybing  (Probate  No.  46097)  and  the  following 
is  the  applicable  language  from  that  instrument: 

"...  for  the  laying  out,  arrangement,  estab- 
lishment and  completion  of  an  Arboretum  and  Botanical 
Gardens  to  be  situate  in  Golden  Gate  Park  in  said 
City  and  County  of  San  Francisco,  preferably  in  the 
vicinity  of  the  buildings  of  the  California  Academy 
of  Sciences  in  said  Park,  to  contain  especially  a 
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collection  of  trees,  shrubs  and  plants  indigenous 
to  or  characteristic  of  California.   It  is  my  wish 
that  California  wild  flowers  and  also  plants  used 
for  medical  purposes  whether  native  of  California 
or  not  shall  be  given  special  consideration  in  this 
collection.  This  bequest  is  subject  to  the  follow- 
ing terms  and  conditions :- 

1.  A  bronze  Memorial  tablet  is  to  be  placed  in  some 
suitable  location  in  said  Arboretum  to  bear  the  name 
of  my  late  husband  Christian  Strybing  and  of  myself, 
together  with  an  appropriate  inscription  showing  that 
the  gift  of  this  Arboretum  and  Botanical  Gardens  was 
made  by  us  for  the  benefit  of  San  Francisco.   Said 
inscription  to  be  submitted  to  my  executors  for  their 
approval. 

2.  All  trees,  shrubs  and  plants  are  to  be  properly 
labeled  for  purposes  of  information  and  instruction. 

3.  The  location,  plans,  specifications  and  proposed 
expenditures  to  be  submitted  to  my  executors  and  to 
be  approved  by  them. 

4.  I  expect  that  the  necessary  funds  for  the  main- 
tenance and  operation  of  said  Arboretum  and  Botanical 
Gardens  will  be  furnished  by  said  City  and  County  of 
San  Francisco  through  said  Board  of  Park  Commissioners 
and  that  said  Board  of  Park  Commissioners  will  operate 
and  maintain  said  Arboretum  and  Botanical  Gardens.  ..." 

The  law  sets  out  rules  to  aid  in  the  interpretation  of 
instruments  such  as  the  Strybing  Trust,  one  of  which  is  that  the 
spirit  and  purpose  of  the  instrument  should  control.  Whether  a 
trip  to  European  botanical  gardens  and  other  horticultural 
establishments  in  order  to  improve  the  Arboretum  collection  by 
locating  sources  for  additional  plant  varieties,  such  as  sug- 
gested by  your  letter,  may  be  financed  from  the  Strybing  Arboretum 
fund  is  a  question  that  would  properly  be  answered  by  the  Court. 
In  the  past  the  Recreation  and  Park  Commissioners  have  petitioned 
the  Court  for  an  order  approving  and  authorizing  proper  expendi- 
tures from  the  Helene  Strybing  Fund  and  the  Court  made  such  an 
order.   Although  the  reasoning  of  the  Court  may  well  be  that  such 
an  expenditure  would  be  proper  for  the  "completion"  of  the 
Arboretum  it,  nevertheless,  should  be  a  matter  left  to  the  inter- 
pretation of  the  Court. 

It  is  therefore  suggested  that  the  Recreation  and  Park 
Commissioners  refer  this  matter  to  the  Superior  Court  for  its 
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order  authorizing  and  approving  this  expenditure. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17,  California 

Attn.  Edward  A.  McDevitt,  Secretary 


cc:   Strybing  Arboretum  Society 

California  Academy  of  Sciences 
San  Francisco  18,  California 

Attn.  Elizabeth  McClintock,  President 
AOS/GEB 


OPINION  NO.  1137 
January  16,  1957 

SUBJECT:   MAY  THE  CITY  AND  COUNTY  OP  SAN  FRANCISCO  LEGALLY 

PURCHASE  INSURANCE  PROM  A  COMPANY  THROUGH  A  LICENSED 
AGENT  WITHOUT  PAYING  THE  CUSTOMARY  BROKER'S  FEES? 

Gentlemen: 

Vfe  are  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"At  the  meeting  of  the  Board  of  Supervisors  on 
Monday,  November  26,  1956,  Supervisor  McAteer  referred 
to  a  ruling  recently  made  by  Attorney  General  Brown  to 
the  effect  that  the  State  of  California,  legally,  may 
purchase  its  insurance  from  licensed  agents  at  rates 
which  do  not  Include  the  customary  fees  paid  to  brokers. 

"Supervisor  McAteer  requests  your  opinion  as  to 
whether  or  not  the  Ci£y  and  County  of  San  Francisco 
may  legally  purchase  its  insurance  under  the  same  con- 
ditions, i.e.,  from  licensed  agents  at  rates  which  do 
not  include  the  usual  fees  paid  to  brokers." 

OPINION 

The  insurance  agent  (ins.  Code  31)  having  complied  with 
the  license  requirements  (Ins.  Code  1642)  may  transact  insurance 
(ins.  Code  35).   Insurance  Code  35  defines  "transact"  as  follows: 

Section  35.   "Transact."   "Transact"  as  applied  to 
insurance  Includes  any  of  the  following: 

(a)  Solicitation. 

(b)  Negotiations  preliminary  to  execution. 

(c)  Execution  of  a  contract  of  insurance. 

(d)  Transaction  of  matters  subsequent  to  execution 

of  the  contract  and  arising  out  of  it. 

The  solicitation  and  negotiation  of  insurance  must  be  per- 
formed by  a  licensed  agent  or  broker.   (Ins.  Code  35;  1642)   The 
final  signing  of  the  contract  of  insurance  may  be  performed  on 
behalf  of  the  insurer  by  one  other  than  a  licensed  agent,  such  as 
a  company  employee  at  the  home  or  a  branch  office  whose  regular 
salaried  duties  include  signing  policies  or  other  evidences  of 
insurance.   (ins.  Code,  Sec.  l640(i)) 

It  is  evident  from  these  sections  of  the  insurance  code 
that  only  a  person  who  is  a  licensed  agent  or  broker  may  transact 
insurance  and  officers  of  the  company  may  accept  the  contract  of 
insurance,  but  none  of  the  sections  has  required  that  a  commission 
be  paid. 
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Dependent  upon  the  method  used  to  transact  insurance  busi- 
ness by  each  company,  a  practical  limitation  might  be  placed  upon  the 
number  of  firms  with  which  the  city  and  county  could  transact  business 
and  legally  avoid  the  payment  of  broker  commissions.   Companies  may 
not  meet  a  professional  standard  either  in  the  payment  of  a  claim  or 
promptness  of  servicing  of  a  policy.   It  may  well  be  a  factor  that  the 
capitalization  of  the  company  may  not  be  sufficient  to  entertain  the 
risk  of  loss,  or  the  companies  may  be  eliminated  due  to  the  simple 
fact  that  the  types  of  policies  carried  are  not  tailored  to  the  city 
and  county  requirements. 

Therefore,  if  a  company  employs  a  licensed  agent  on  a  salary 
to  transact  insurance  contracts  or  transacts  insurance  directly  with- 
out agent  or  broker,  the  city  and  county  may  legally  do  business  with 
such  a  firm  without  paying  the  usual  broker's  commission. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


I'fJBAfFB 


To:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 

Attn:   John  R.  McGrath,  Clerk 


OPINION  NO.  1138 
January  29,  1957 


SUBJECT:   LOG  CABIN  RANCH  -  SOLICITATION  OP 

FUNDS  THROUGH  PUBLIC  SUBSCRIPTION  TO 
ERECT  A  MECHANICS  TRAINING  SCHOOL. 

Dear  Sir: 

We  are  in  receipt  of  your  request  for  an  opinion  concerning 
the  Log  Cabin  Ranch  and  a  public  subscription  to  erect  a  mechanics 
training  school.   Your  request  directs  our  attention  to  three 
specific  questions.   Each  will  be  answered  in  the  opinion. 

REQUEST 

"May  I  have  your  opinion  relative  to  the  following  matter 
which  I  already  discussed  over  the  telephone  with  Mr. 
Bourne  of  your  office,  who  suggested  that  I  place  my 
query  in  the  form  of  a  letter. 

"A  public  spirited  citizen  of  San  Francisco  is  Interested 
in  raising  funds  by  public  subscription,  privately  and  on 
his  own,  to  erect  a  fully  equipped  mechanics  training  r 
school  building  at  Log  Cabin  Ranch  School.   This  will  be 
a  private  venture  and  as  far  as  this  department  is  con- 
cerned, we  neither  sponsor  nor  endorse  it  officially,  but 
naturally  we  as  individual  citizens  feel  any  project  to 
aid  the  Log  Cabin  Ranch  should  be  encouraged.   We  do  not 
intend  to  become  affiliated  with  the  project  until  the 
money  Is  raised  and  accepted  through  proper  legislation 
by  the  City  and  County  of  San  Francisco. 

"When  recently  discussing  the  matter  the  Juvenile  Proba- 
tion Committee  and  the  Judge  of  the  Juvenile  Court  felt 
that  I  should  solicit  your  advice  on  this  proposal  with 
respect  to  the  following  questions.    (l)  To  what  extent 
can  a  private  solicitation  of  this  nature  be  held  for  a 
public  project?    (2)  Are  there  any  limitations?   (3)  As 
a  matter  of  legality,  how  far  can  we  become  involved  in 
the  event  this  project  goes  awry,  and  will  there  be  any 
legal  liability  on  us? 

"You  understand,  of  course,  that  we  are  very  happy  at  the 
idea  of  the  boys  at  Log  Cabin  Ranch  benefiting  by  such  an 
undertaking,  but  we  felt  that  such  comments  as  you  may 
wish  to  make  in  connection  with  it  should  be  expressed  and 
at  our  disposal  for  purposes  of  information  and  guidance. 
Since  the  Probation  Committee  meets  again  to  discuss  this 
matter  on  January  31st,  your  reply  prior  to  that  date  will 
be  appreciated." 
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OPINION 


Charter  Section  2  states,  in  part: 

" .  .  .  .  receive  bequests,  gifts  and  donations  of 
all  kinds  of  property  in  fee  simple;  or  in  trust  for 
charitable  and  other  purposes;  and  do  all  acts  necessary 
to  carry  out  the  purposes  of  such  gifts,  bequests  and 
donations,  with  power  to  manage,  sell,  lease,  or  other- 
wise dispose  of  the  same  in  accordance  with  the  terms  of 
the  gift,  bequest  or  trust. 


The  charter  section  gives  the  city  and  county  the  power  to 
accept  any  gift,  bequest  or  donation,  in  fee  simple,  that  is,  with 
an  absolute  ownership.   It  also  provides,  however,  in  a  situation 
where  a  trust  has  specific  terms  to  be  carried  out,  or  a  gift  is 
conditioned  upon  certain  events  or  acts  before  absolute  title  vests 
in  the  city  and  county,  such  terms  and  conditions  do  not  hamper  the 
acceptance  of  the  trust  or  gift. 

Section  19  (d)  provides  that 

"The  board  of  supervisors  and  each  board  and  commis- 
sion appointed  by  the  mayor,  or  otherwise  provided  by  this 
charter,  shall  have  powers  and  duties  as  follows: 


"(d)  To  receive,  on  behalf  of  the  city  and  county, 
gifts,  devises  and  bequests  for  any  purpose  connected  with 
or  incidental  to  the  department  or  affairs  placed  in  its 
charge,  and  to  administer,  execute  and  perform  the  terms 
and  conditions  of  trusts  or  any  gift,  devise  or  bequest 
which  may  be  accepted  by  vote  of  the  people  or  by  the 
board  of  supervisors  for  the  benefit  of  such  department 
or  purpose,  and  to  act  as  trustees,  under  any  such  trust, 
when  so  authorized  to  do  by  the  board  of  supervisors.  The 
title  to  all  real  and  personal  property  now  owned  or  here- 
after acquired  by  gift,  devise,  bequest  or  otherwise,  by 
and  for  the  purposes  of  any  board  or  commission  shall  vest 
in  the  city  and  county." 

It  is  provided  here  that  the  approval  of  the  Board  of  Super- 
visors or  a  vote  of  the  people  is  required  prior  to  the  acceptance 
of  a  trust  or  a  conditioned  gift.   The  trust  or  conditions  of  the 
gift  may  place  an  onerous  burden  on  the  city  and  county  and  as  such 
may  not  be  acceptable.   However,  once  having  accepted,  the  city  and 
county  is  under  the  obligation  to  perform  the  conditions. 
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The  city  and  county  is  empowered  to  accept  gifts  and  donations 
and  to  perform  the  conditions. 

Your  questions  are  primarily  directed,  however,  toward  the 
time  of  pre-acceptance  of  the  gift  or  donations,  and  they  are: 

1.  To  what  extent  can  a  private  solicitation 

of  this  nature  be  held  for  a  public  purpose? 

Uhen  the  purpose  is  not  illegal,  the  only  limitation  is  the 
generosity  of  the  donors  to  any  fund. 

The  method  of  solicitation  is  entirely  in  the  hands  of  the 
private  individual  or  individuals  in  this  instance,  and  no  super- 
visorial nor  public  endorsement  of  the  fund  should  be  made  by  the 
Board  of  Supervisors  or  Juvenile  Probation  Committee  during  the 
career  of  the  solicitation.   To  do  otherwise  might  give  rise  to  the 
possibility  of  reliance  by  the  donors  on  an  implied  promise  of  the 
city  and  county  to  make  up  any  deficiency  in  the  gift  or  donation. 

2.  Are  there  any  limitations? 

As  between  the  donors  and  the  City  and  County  prior  to  accep- 
tance there  appear  to  be  no  limitations,  except  that,  as  previously 
stated,  the  conditions  of  the  gift  may  not  be  acceptable  to  the 
Board  of  Supervisors  or  receive  the  vote  of  the  people.   If  such 
were  the  case,  the  solicitatj on  of  the  funds,  no  matter  how  noble 
the  public  purpose,  would  be  futile. 

It  should  also  be  remembered  that  in  the  event  of  a  deficiency 
in  the  funds  to  complete  the  project  or  purpose,  the  municipal  cor- 
poration is  not  bound  to  spend  more  money  than  is  allowed  to  be 
appropriated  for  that  purpose.   (Sec.  2621,  McQuillin,  Municipal 
Corporations. ) 

3.  As  a  matter  of  legality,  how  far  can  we  become 

involved  in  the  event  this  project  goes  awry 

and  will  there  be  any  legal  liability  on  us? 

If  at  the  outset  no  committment  is  made  by  the  city  and 
county,  either  through  the  Board  of  Supervisors  or  the  Juvenile  Pro- 
bation Committee,  no  liability  will  attach  either  expressly  or  by 
implication. 

If  prior  to  acceptance,  the  solicitation  of  the  funds  is  mis- 
handled or  falls  short  of  the  anticipated  goal,  there  is  no  legal 
liability  on  the  part  of  the  City  and  County  of  San  Francisco. 
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In  my  opinion  the  answer  to  your  request  is,  that  the  City 
and  County  may  accept  the  gift,  that  prior  to  acceptance  of  the 
gift  there  is  no  legal  liability  on  the  part  of  the  City  and  County; 
that  there  may  be  private  solicitation  of  funds  for  a  public  pur- 
pose, and  that  prior  to  the  acceptance,  any  limitations  would  not 
affect  the  City  and  County  of  San  Francisco. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney. 


TO:   MR.  THOMAS  F.  STRYCULA 
Chief  Probation  Officer 
375  Woods ide  Avenue 
San  Francisco  27 


WJB/WFB 
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SUBJECT:   HARNEY  QUARRYING  PERMIT  -  SIXTH  AVENUE  AND  LOCKSLEY 

Dear  Sir: 

Reference  is  made  to  your  request  for  my  opinion  as  follows: 

REQUEST 

"Prior  to  November  3,  1955,  Chas.  L.  Harney  Co.  operated 
a  quarry  in  the  vicinity  of  6th  Avenue  and  Locksley  without 
benefit  of  a  permit  to  operate  a  quarry  as  required  by  Sec. 
324  of  the  then  existing  building  code,  and  also  the  then 
existing  Planning  Code,  which  regulated  the  operation  on  a 
limited  time  basis. 

After  your  department  had  given  an  opinion  as  to  the 
application  of  Sec.  324  of  the  then  existing  building  code 
to  this  operation,  the  Chas.  L.  Harney  Co.  filed  an  applica- 
tion for  a  permit  to  operate  the  quarry,  but  in  the  applica- 
tion erroneously  stated  'Taking  redrock  off  property  as  per 
map  attached,  Sec.  308. • 

The  permit  for  the  operation  of  the  quarry  under  this 
application  was  issued  by  the  Central  Permit  Bureau  on 
November  3,  1955.   The  land  use  permit  to  operate  a  quarry  as 
provided  in  the  Planning  Code  then  in  effect  expired  by 
limitation  on  April  10,  1956,  and  it  is  our  interpretation 
of  the  building  code  that  the  permit  issued  on  November  3, 
1955,  under  provisions  of  Sec.  324  of  the  then  existing 
building  code  for  the  operation  of  a  quarry  also  expired 
by  limitation  on  April  10,  1956. 

It  is  also  our  interpretation  that  the  Chas.  L.  Harney  Co. 
in  the  continuation  of  quarrying  operations  at  this  location 
was  performing  work  for  which  they  had  no  permit. 

Counsel  for  Chas.  L.  Harney  Co.  maintains  that  we  are 
placing  the  wrong  interpretation  on  the  code,  and  that  a 
permit  granted  to  remove  redrock  from  this  property  was  is- 
sued under  the  provisions  of  Sec.  308  of  the  then  existing 
building  code. 

Your  opinion  is  therefore  requested  on  the  following: 

1.   Could  the  permit  issued  to  Chas.  L.  Harney  Co.  have  been 
issued  under  Sec.  308  of  the  then  existing  building  code 
as  counsel  for  Chas.  L.  Harney  Co.  maintains,  or  as 
interpreted  by  this  department  could  it  have  been  issued 
only  under  Sec.  324? 
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2.  Did  the  permit  to  excavate  redrock  and  conduct  a  quarry 
issued  under  the  applicable  section  expire  by  limitation 
when  the  land  use  permit  expired  on  April  10,  1956? 

3.  Has  the  operation  which  has  taken  place  at  the  site 
since  April  10,  1956,  been  illegal  due  to  such  opera- 
tions being  performed  without  benefit  of  a  legal  permit? 

4.  In  order  to  conduct  grading  operations  to  develop  the 
land  for  building  purposes  is  it  mandatory  under  the 
provisions  of  Sec.  309,  Article  3,  of  the  present  code 
for  Chas.  L.  Harney  Co.  to  obtain  a  permit  to  grade  this 
land  under  the  requirements  and  provisions  of  Article 

45  of  the  present  building  code?" 

OPINION 

Your  query  No.  1  relates  to  Sections  308  and  324  of  the  San 
Francisco  Building  Code  in  force  on  November  3,  1955 >  the  date  on 
which  the  Chas.  L.  Harney  Company  was  granted  the  quarrying  permit. 
Examination  of  said  Section  308  reveals  that  its  general  subject 
matter  deals  with  "Permits  and  fees  for  grading,  excavating  or 
filling  of  land,  as  defined  in  Section  4112."  Section  4112  con- 
tains the  following  material  definitions: 

"Grading,  excavating  and  filling  of  land. 

(b)  Definitions. 


Grading.   Grading,  as  used  in  this  section,  shall 
mean  the  excavating  and  filling  of  land  for  altering 
the  contours  of  the  ground  to  prescribed  grades  for  the 
purpose  of  erecting  buildings  or  structures  thereon  or 
other  use  thereof. 

(c)  Special  provisions.   This  Section  shall  not  apply 
to  the  filling  of  tide  lands,  to  quarrying  operations 


On  the  other  hand,  examination  of  Section  324  of  said  Building 
Code  reveals  its  coverage  as  follows: 

"Permits  and  fees  for  quarrying. 

"(a)  Definition.   Quarry.  The  term  'quarry'  as  used 
in  this  Section  is  hereby  defined  as  any  premises 
from  which  any  rock,  sand,  gravel,  stone,  earth, 
topsoil,  or  mineral  is  removed  or  excavated  with  the 
use  of  power  equipment  for  the  purpose  of  disposition 
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away  from  the  immediate  premises  whether  such  disposition 
is  immediate  or  in  the  future;  provided,  however,  that 
this  shall  not  include  excavation  necessary  for  the  con- 
struction of  any  building  for  which  a  building  permit  has 
been  duly  issued  nor  excavation  which  is  all  or  part  of 
a  grading  operation  necessary  to  bring  the  contours  of  a 
proposed  land  subdivision  to  the  grades  shown  on  a  tenta- 
tive subdivision  plan  which  has  been  officially  approved. 

(b)  Permits.   It  shall  be  unlawful  for  any  person  to 
proceed  with  the  operation  of  a  quarry  on  any  public 
or  private  property  within  the  limits  of  the  City  and 
County  of  San  Francisco  without  first  having  obtained 
a  permit  from  the  Central  Permit  Bureau,  approved  by 
the  Superintendent ,  authorizing  the  operation  of  a 
quarry . 

In  those  cases  where  a  conditional  use  authoriza- 
tion is  required  a  permit  for  the  operation  of  a  quarry 
will  be  issued  after  an  application,  for  a  conditional 
use  authorization  for  such  operation,  has  been  approved 
by  the  City  Planning  Commission,  as  provided  in  Section 
151,  Part  II,  Chapter  II,  Article  5  of  the  City  Planning 
Code." 

Sections  150  to  158  of  the  City  Planning  Code  require  all 
persons  desiring  to  operate  quarries  to  precede  their  applications 
to  the  Central  Permit  Bureau  with  a  conditional  land  use  permit 
issued  by  the  City  Planning  Commission,  except  for  an  exemption  of 
existing  quarries  under  Section  157  of  said  Planning  Code  as 
follows: 

"EFFECT  ON  EXISTING  QUARRIES.   Quarries  in  operation 
upon  the  date  of  enactment  of  this  ordinance  shall  not 
become  subject  to  the  provisions  of  this  ordinance  until 
two  years  from  said  date.   In  reviewing  any  application 
for  a  conditional  use  authorization  for  the  continuation 
of  any  such  quarry,  the  City  Planning  Commission  shall 
take  into  consideration  any  contractual  commitments  made 
prior  to  the  date  of  this  ordinance." 

It  becomes  quite  clear  in  reading  Sections  308  and  324  of  the 
Building  Code  that  the  former  applies  only  to  grading  operations, 
the  latter  only  to  quarrying  operations.   Basing  my  opinion,  there- 
fore, upon  your  representation  that  the  permit  granted  to  the  Chas. 
L.  Harney  Co..  on  November  3,  1955  was  a  quarrying  permit  and  not  a 
mere  grading  permit,  you  are  advised  that  it  could  only  have  been 
granted  under  said  Section  324  of  the  Building  Code. 
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As  to  your  query  No.  2,  since  the  effective  date  of  Planning 
Code  Sections  150  to  158  was  April  10,  1954,  the  permit  to  conduct 
quarrying  operations  at  6th  Avenue  and  Locksley  did  not  relieve  the 
company  of  the  necessity  of  procuring  a  conditional  land  use  permit 
from  the  Planning  Commission  after  the  expiration  of  the  two-year 
limitation  period  on  April  10,  1956  as  required  under  said  sections. 
Your  letter  does  not  disclose  that  such  a  limitation  was  expressly 
stated  in  the  permit  granted,  but  if  not,  you  are  advised  that  it 
became  implied  therein  as  a  matter  of  law. 

As  to  your  query  No.  3,  it  necessarily  follows  from  my  answer  to 
query  No.  2  that  any  quarrying  operations  at  the  site  since  April 
10,  1956,  have  been  illegal  since  they  have  been  performed  without 
the  benefit  of  the  required  permit. 

Query  No.  4  pertains  to  the  application  of  Article  3>  Section 
309  and  Article  45  of  the  new  Building  Code,  effective  -since  May  6, 
1956,  which,  in  substance,  make  it  unlawful  for  any  person  to  pro- 
ceed with  the  grading,  excavating,  or  filling  of  any  public  or 
private  property  without  first  obtaining  a  permit  therefor  from  the 
Central  Permit  Bureau  as  prescribed  under  said  provisions  of  the  new 
code.   Such  grading  is  treated  by  the  code  as  a  thing  distinct  and 
apart  from  quarrying  operations,  and  it  is  my  opinion  that  before 
the  Chas.  L.  Harney  Co.  may  conduct  grading  operations  on  the  site 
in  question  for  building  purposes,  it  must  procure  a  grading  permit 
under  Article  3,  Section  309,  and  Article  45  of  the  new  Building 
Code. 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney 

TO:   Mr.  Sherman  P.  Duckel 

Director,  Department  of  Public  Works 
260  City  Hall 
San  Francisco  2 


RJR/GEB 


OPINION  NO.  1140 
January  30,  1957 


SUBJECT:   DOES  CHANGE  OF  RESIDENCE  OP  PARENTS  FROM  SAN 
FRANCISCO  TO  ANOTHER  COMMUNITY  AFTER  A  MINOR 
CHILD  HAS  ENTERED  THE  ARMED  FORCES  ACT  TO  CHANGE 
THE  RESIDENCE  OF  THE  MINOR  CHILD  WHERE  HE  IS  NOT 
DISCHARGED  FROM  THE  ARMED  FORCES  UNTIL  AFTER 
MAJORITY  FOR  PURPOSE  OF  MEETING  FIVE-YEAR 
RESIDENCE  REQUIREMENT  FOR  POLICEMEN? 

Gentlemen: 

We  have  your  request  for  opinion  as  follows: 

REQUEST 

"The  Civil  Service  Commission  is  presently  consid- 
ering the  validity  of  an  application  submitted  by 
Gilbert  Joseph  Schmitz  for  participation  in  the  cur- 
rent examination  being  held  for  Q2  Policeman.   The 
announcement  of  the  examination  giving  effect  to  the 
residential  requirements  specified  in  charter  section 
7  provided  that  as  of  the  closing  date  for  the  receipt 
of  applications,  January  15,  1957,  each  candidate  must 
have  been  a  resident  of  San  Francisco  for  five  years. 

"Mr.  Schmitz  stated  on  the  application  that  he 
resides  at  383  Elsie  Street,  San  Francisco,  and  had 
been  a  resident  of  San  Francisco  for  25  years.   However, 
additional  information  supplied  by  the  candidate  shows 
that  he  was  born  November  5,  1931;  that  he  entered  the 
armed  forces  April  26,  1951  from  San  Francisco  at  the 
age  of  19,  that  prior  to  attaining  his  majority  his 
parents  moved  to  South  San  Francisco,  thus  Mr.  Schmitz 
was  not  legally  empowered  to  change  his  legal  residence 
from  South  San  Francisco  until  he  attained  his  majority 
November  5,  1952. 

"The  Civil  Service  Commission  at  its  meeting  of 
January  16  directed  that  you  be  asked  to  give  your 
opinion  as  to  whether  or  not  Gilbert  Joseph  Schmitz 
upon  his  entry  upon  active  duty  service  in  the  U.S. 
Air  Force  while  a  minor,  thereby  became  emancipated 
and  acquired  the  power  to  establish  a  legal  residence 
independent  of  that  of  his  parents." 

OPINION 

Further  inquiry  reveals  that  Gilbert  Joseph  Schmitz,  a 
minor,  was  living  with  his  parents  in  the  City  and  County  of  San 
Francisco  when  he  entered  the  United  States  armed  forces.   Unless 
he  was  emancipated  by  his  entry  into  the  armed  services  when  his 
parents  moved  to  South  San  Francisco  before  he  reached  his  majority, 
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his  residence  would  be  that  of  his  parents  in  San  Mateo  County. 

"Emancipation"  as  it  is  generally  used  refers  to  emancipa- 
tion by  the  parents  before  the  child  reaches  the  age  of  majority  and 
is  concerned  with  the  extinguishment  of  parental  rights  and  duties. 
The  modern  rule  gives  the  emancipated  minor  the  right  to  acquire  a 
domicile  or  residence  of  his  own.   Restatement  of  Conflicts,  para. 
30.1,  31.1  J  Goodrich  on  Conflicts  of  Law,  para.  34;  Spurgeon  v. 
Mission  State  Bank,  151  Fed.  2d  702. 

The  law  is  well  established  that  when  a  minor  enlists  in 
the  military  service  of  the  United  States  he  is  thereby  emancipated, 
as  he  is  lawfully  subject  to  the  control  of  his  commanding  officers. 
137  A.L.R.  1490;  165  A.L.R.  750;  Iroquois  Iron  Co.  v.  Industrial 
Ace.  Com.,  128  N.E.  289. 

At  the  time  Gilbert  Joseph  Schmitz  enlisted  in  the  United 
States  Air  Force,  and  his  consequent  emancipation,  he  was  a  resident 
of  the  City  and  County  of  San  Francisco,  and  from  the  facts  before 
us  there  Is  no  evidence  of  any  intention  or  act  on  his  part  to 
change  that  residence  while  in  the  armed  services. 

Residence  can  be  changed  only  by  the  union  of  act  and 
intent  (Government  Code  §244).   The  intention  of  a  person  in  mili- 
tary service  to  change  his  domicile  or  residence  must  be  shown  by 
clear  and  unequivocal  evidence.   Ex  Parte  White,  228  Fed.  88; 
Sealey  v.  U.S.,  7  Fed.  Supp.  434;  Kinsel  v.  Pickens,  25  Fed.  Supp. 
455"^   His  domicile  or  residence  is  not  affected  by  enlistment  in 
the  armed  services  in  the  absence  of  a  contrary  intent.   Island 
v.  Fireman's  Fund  Indem.  Co.,  30  C.A.  2d  54l . 

When  Gilbert  Joseph  Schmitz  was  discharged  from  the  ser- 
vice he  had  reached  his  majority  and  he  continued  his  residence  in 
the  City  and  County  of  San  Francisco.   Therefore,  we  can  only  con- 
clude that  the  residence  of  Gilbert  Joseph  Schmitz  was  not  changed 
from  the  City  and  County  of  San  Francisco.   Consequently,  the  re- 
quirement of  Charter  Section  7  that  a  person  be  a  resident  of  the 
City  and  County  of  San  Francisco  for  five  years  prior  to  his  partic- 
ipation in  the  examination  for  the  Police  Department,  from  the  facts 
supplied,  has  been  met. 

Respectfully  submitted, 
AOS/VJFB 

DION  R.  HOLM 
To:   Civil  Service  Commission         City  Attorney 
151  City  Hall,  San  Francisco 

Attn:  William  L.  Henderson,  Per- 
sonnel Director  and  Secretary. 


OPINION  NO.    111+1 
January  30,    1957 


SUBJECT:      TAX   ON  SALES   OF   CITY-OWNED  BUILDINGS  AND    IMPROVEMENTS 
UNDER    PURCHASE  AND  USE  TAX  ORDINANCE;    SUPPLEMENT  TO 
OPINION   NO.    1102. 

Dear  Sir: 

I   am  in  receipt   of  your  request  for   an   opinion   as  follows: 

REQUEST 

"Pursuant   to  our  request   of  May  9,    1956,    you 
rendered   Opinion  No.    1102,    to   the    effect   that   the  City 
should    collect   and   pay   to   the  State   of  California,    the 
State    sales   tax  on    sales   of  buildings   to   individuals   and 
contractors  to  be  moved   off  City   owned    land. 

"A    communication  has  now  been  received   from  the  Tax 
Collector   of    the   City   and  County   of  San  Francisco   that 
upon   sales  of   such  buildings   and    improvements,    the    tax 
referred   to   in  Purchase   and  Use  Tax  Ordinance   No.   1+537 
(Series   1939)    should    also  be   collected  by   the  City  from 
the   purchasers   and  paid    to   the  City  Tax  Collector. 

"Please  let  us  have  your  opinion  relative  to  the  con- 
tention of  the  Tax  Collector  of  the  City  and  County  of  San 
Francisco." 

OPINION 

Ordinance  No.  1+537  (Series  of  1939),  the  Purchase  and  Use 
Tax  Ordinance  of  the  City  and  County  of  San  Francisco,  imposes  an 
excise  tax  on  the  retail  purchase,  use  or  other  consumption  of 
tangible  personal  property,  provides  for  the  registration  of  re- 
tailers, for  the  levy  and  collection  of  such  tax  and  prescribes 
penalties  for  the  violation  of  said  ordinance.   The  references 
herein  to  sections  are  to  sections  of  the  Purchase  and  Use  Tax  Ordi- 
nance. 

Section  5  reads  in  part  as  follows: 

"A  'retail  purchase'  or  a  'purchase  at  retail'  means  a 
purchase  for  any  purpose  other  than  sale  in  the  regular 
course  of  business  in  the  form  of  tangible  personal 
property." 

Section  10  reads  as  follows: 

"'Business'  includes  any  activity  engaged  in  by  any 
person  or  caused  to  be  engaged  in  by  him  with  the  object 
of  gain,  benefit,  or  advantage,  either  direct  or  indirect." 
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Section  11  reads  as  follows: 

" 'Seller'  includes  every  person  engaged  in  the 
business  of  selling  tangible  personal  property  at  retail 
in  the  City  and  County  of  San  Francisco." 

Section  12  reads  in  part  as  follows: 

"'Retailer'  includes: 

"(a)  Every  person  engaged  in  the  business  of  making 
sales  at  retail  or  in  the  business  of  making  retail  sales 
at  auction  of  tangible  personal  property  owned  by  the 
person  or  others. 

"(b)  Every  person  engaged  in  the  business  of  making 
sales  for  use,  or  other  consumption  or  in  the  business  of 
making  sales  at  auction  of  tangible  personal  property 
owned  by  the  person  or  others  for  use,  or  other  consump- 
tion." 

Section  15  imposes  a  tax  and  fixes  the  rate  thereof  on  "the 
purchase  by  any  person  of  tangible  personal  property  from  any  re- 
tailer in  the  City  and  County  of  San  Francisco  .  .  ." 

Section  16  imposes  liability  for  the  payment  of  the  tax  on 
the  person  purchasing  the  tangible  personal  property  from  the 
retailer. 

Fection  17  requires  the  retailer  to  collect  the  tax  from 
the  purchaser  at  the  time  of  making  the  sale. 

As  I  pointed  out  in  my  Opinion  No.  1102,  a  sale  of  build- 
ings, affixed  to  realty,  to  be  severed  under  a  contract  of  sale  and 
removed  from  the  realty,  constitutes  a  sale  of  tangible  personal 
property. 

It  is  also  clear  that  a  purchase  of  such  buildings  for  any 
purpose  other  than  sale  in  the  regular  course  of  business  in  the 
form  of  tangible  personal  property  is  a  purchase  taxable  under  the 
ordinance. 

I  have  given  consideration  to  the  fact  that  the  ordinance 
appears  to  be  susceptible  to  the  construction  that  a  "retailer"  can 
only  be  a  "person"  as  defined  in  section  k.   of  the  ordinance  and  that 
the  City  and  County,  by  virtue  of  the  exception  from  the  definition 
of  a  "person"  of  a  political  subdivision  of  the  State  of  California 
upon  which  the  City  and  County  is  without  power  to  impose  the  tax, 
cannot,  therefore,  be  considered  to  be  a  "retailer."   It  is  my 
opinion,  however,  that  the  word  "includes"  appearing  in  section  12 
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which  commences  with  the    expression,    "'Retailer'    includes    .    .    ,"   as 
used    in   said    section,    is   to  be    construed   as  a  word    of  enlargement  and 
not   of   limitation.      (See:      Oil  Workers   International  Union  v.    Superior 
Court   of  Contra  Costa  County,    103  Cal.App.2d   512,    at  page   570.1 
Therefore,    when  the  City   and  County  of  San  Francisco   engages   in   the 
business   of  making   sales   at  retail  or   in   the   business   of  making  re- 
tail  sales  at  auction   of   the   buildings   described    in  your   request,    it 
is  a  "retailer"    within   the  meaning  of   the   ordinance. 

You  are   advised,    therefore,    that  upon   the   sales   of  build- 
ings as   described   in  your  request  you  should    collect   from  the    pur- 
chasers  the    tax  referred   to   in   the   Purchase   and  Use  Tax  Ordinance  No. 
k-531   (Series   of   1939)    and   pay   said    tax  over   to   the  Tax  Collector    in 
accordance   with  the  Rules  and  Regulations   adopted   by  him  pursuant   to 
the  provisions   of    said    ordinance. 

Respectfully   submitted, 


DION  R.    HOLM 
City  Attorney 
JJT/TJB 


TO:      Mr.    Philip  L.   Rezoa 
Director    of  Property 
375  City  Hall 
San  Francisco  2 

cc:      Mr.   T.   A.   Brooks,    Chief  Administrative   Officer 
Mr.    James1.7.   Reinfeld,    Tax  Collector 
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SUBJECT:  LONGEVITY  PAY  FOR  MEMBERS  OF  POLICE  AND  FIRE  DEPARTMENTS 
UNDER  SECTIONS  35-5.1  AND  36.2  OF  THE  CHARTER. 

Gentlemen: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"We  invite  your  attention  to  the  provisions  of  sections 
35.5.1  and  36.2  of  the  charter.   These  sections  establish 
the  formulae  for  fixing  rates  of  pay  for  members  of  the 
various  ranks  of  the  Police  and  Fire  Departments  and  provide 
specifically  that  the  rates  fixed  for  the  San  Francisco 
departments  for  the  'fourth  year  of  service  and  thereafter 
...(for  the  entrance  ranks)  ...shall  not  exceed  the  highest 
rate  of  compensation  paid... (the  entrance  ranks)'  elsewhere 
in  California  cities  so  certified  by  the  Civil  Service 
Commission. 

"These  sections  also  define  the  term  'rates  of  compensa- 
tion' as  meaning  only  the  basic  amount  of  wages ,  including 
range  scales,  and  not  including  working  conditions  such  as 
holidays,  vacations,  permitted  absences,  overtime,  night  or 
split  shifts,  pay  for  specialized  services  or  other  premium 
pay  differentials  of  any  type  whatsoever.   Both  sections 
specify  that  enumerations  of  these  exceptions  is  not  exclusive 
and  that  working  benefits  and  premium  pay  differentials  of 
any  type  shall  be  allowed  or  paid  only  as  otherwise  provided 
by  charter. 

"The  City  of  Los  Angeles  has  recently  enacted  an  ordinance 
providing  for  'longevity  pay'  for  entrance  ranks  in  the  police 
and  fire  departments.   The  ordinance  provides  that  such 
members  whose  services  are  satisfactory  shall  be  paid,  in 
addition  to  the  compensation  otherwise  provided,  the  following 
amounts  monthly: 

After  10  years  service  -  $13.50  per  month 
After  15  years  service  27. 00  per  month 
After  20  years  service      41.50  per  month 

"A  significant  provision  of  the  Los  Angeles  ordinance 
reads  as  follows: 

'It  is  the  intent  of  the  Council  in  enacting  this 
section  that  the  longevity  pay  herein  provided  for 
shall  be  construed  and  deemed  to  be  a  privilege  earned 
by  merit  and  not  a  right,  and  if  at  any  time  any  member's 
service  is  unsatisfactory,  the  Chief  Administrative 
Officer  of  the  Fire  Department  or  the  Police  Department 
shall  so  certify  to  the  Controller  and  upon  such  certif- 
ication the  payment  of  longevity  pay  for  such  member 
shall  thereupon  cease  until  such  time  as  the  Chief 
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Administrative  Officer  of  his  department  again 
certifies  that  such  member  has  achieved  a  satis- 
factory standard  of  service.' 

"The  commission  requests  your  advice  as  to  whether  in 
your  opinion  these  longevity  pay  premiums  now  effective  in 
the  Los  Angeles  Police  and  Fire  Departments  as  outlined 
herein  are  a  part  of  the  'rate  of  compensation1  as  defined 
in  sections  35.5-1  and  36.2  of  the  charter." 

OPINION 

Sections  35.5.1  and  36.2  of  our  city  charter,  pertaining 
respectively  to  rates  of  compensation  for  policemen  and  firemen,  both 
contain  the  following  identical  language  pertinent  to  your  inquiry: 

"The  expression  'rates  of  compensation,'  as  used  in 
this  section  in  relation  to  said  survey,  is  hereby  declared 
to  apply  only  to  a  basic  amount  of  wages,  with  included  range 
scales,  and  does  not  include  such  working  benefits  as  might 
be  set  up  by  any  other  city  by  way  of  holidays,  vacations, 
other  permitted  absences  of  any  type  whatsoever,  overtime, 
night  or  split  shift,  or  pay  for  specialized  services  within 
a  classification  or  rank,  or  other  premium  pay  differentials 
of  any  type  whatsoever.  The  foregoing  enumeration  is  not 
exclusive,  but  it  is  the  intent  of  this  section  that  nothing 
other  than  a  basic  amount  of  wages,  with  included  range  scales, 
is  to  be  included  within  the  meaning  of  'rates  of  compensation.' 

"Working  benefits  and  premium  pay  differentials  of  any 
type  shall  be  allowed  or  paid  to  members  of  the  police  depart- 
ment referred  to  herein  only  as  is  otherwise  provided  in  this 
charter. " 

It  also  seems  pertinent  to  observe  that  a  proper  construc- 
tion of  the  meaning  of  said  language  with  reference  to  the  problem 
you  have  presented  requires  the  liberality  intended  by  the  voters  of 
San  Francisco  in  adopting  the  same.  (Tevis  v.  San  Francisco,  43  C  2d 
190. )  Such  intention  seems  well-reflected  in  a  quotation  taken  from 
the  official  argument  made  to  the  voters  in  favor  of  the  charter 
amendment  as  follows : 

"It  places  the  power  to  adjust  police  and  fire  salaries 
with  the  Board  of  Supervisors,  where  it  belongs.   Salaries 
fixed  under  this  amendment  are  under  the  definite  ceiling 
that  they  cannot  exceed  the  highest  salaries  paid  in  the 
seven  largest  cities  in  California." 

Accordingly,  we  may  say,  that  the  main  idea  advanced  in  winning  voter- 
approval  of  said  sections  35.5.1  and  36.2  was  to  make  it  mandatory 
upon  the  Civil  Service  Commission  to  certify  to  the  Board  of  Super- 
visors each  year  the  highest  rates  of  compensation  being  paid  police- 
men and  firemen  in  the  largest  cities  of  California,  and  to  leave  it 
discretionary  with  the  Board  of  Supervisors  to  grant  such  highest  rates 
of  compensation  to  San  Francisco  policemen  and  firemen. 
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Our  problem  to  resolve  within  such  expression  of  intent 
on  the  part  of  the  voters  is  this:   Does  the  monthly  increase  in  pay 
provided  for  entrance-rank  policemen  and  firemen  under  the  "longevity 
pay"  ordinance  of  Los  Angeles  qualify  as  a  part  of  "basic  amount  of 
wages,  with  included  range  scales" ,  or  as  a  form  of  "premium  pay 
differential"  under  the  above-quoted  language  of  charter  sections 
35.5.1  and  36.2? 

Classifying  such  longevity  pay  as  a  form  of  "premium  pay" 
seems  unwarranted  because  the  Los  Angeles  ordinance  conditions  its 
payment  upon  no  exceptional  showing  of  merit  or  out-of-the-ordinary 
performance  of  services  such  as  are  usually  incident  to  a  premium  pay 
differential.   Instead,  the  only  r<  quirement  prescribed  for  its 
implementation  is  time  served  plus  satisfactory  service. 

Such  being  the  case,  I  am  inclined  toward  the  view  that  the 
proposed  longevity  pay  increments  at  the  end  of  ten,  fifteen  and 
twenty  years  of  services  may  be  classified  as  "included  range  scales" 
along  with  the "basic  amount  of  wages"  referred  to  in  the  above-quoted 
charter  language.   In  that  sense,  such  increments  may  be  deemed  a 
part  of  the  basic  wage  scale  range  of  all  satisfactory  Los  Angeles 
policemen  and  firemen  who  reach  the  required  years  of  service. 

Reference  is  made,  however,  to  the  provisions  of  the  Los 
Angeles  ordinance  conditioning  its  application  upon  a  satisfactory 
standard  of  service  as  follows: 

"Section  14.3.   LONGEVITY  PAY 

"Any  member  of  the  Fire  Department  or  Police  Depart- 
ment who  is  employed  in  either  the  class  of  Fireman,  Code 
2111,  Policeman,  Code  2211,  or  Policewoman,  Code  2215, 
shall,  from  and  after  the  effective  date  of  this  section, 
be  eligible  for  longevity  pay  based  upon  the  aggregate 
number  of  years  he  has  served  in  his  class.   Such  longev- 
ity pay  shall  be  made  subject  to  the  following  conditions: 

"1.  Upon  the  certification  to  the  Controller  by  the 
Chief  Administrative  Officer  of  the  Fire  Department  or 
Police  Department  that  a  member  has  completed  the  pre- 
scribed number  of  aggregate  years  of  service  in  his  class 
and  that  such  member's  standard  of  service  is  satisfactory, 

"2.   It  is  the  intent  of  the  Council  in  enacting 
this  section  that  the  longevity  pay  herein  provided  for 
shall  be  construed  and  deemed  to  be  a  privilege  earned  by 
merit  and  not  a  right,  and  if  at  any  time  any  member's 
service  is  unsatisfactory,  the  Chief  Administrative  Officer 
of  the  Fire  Department  or  the  Police  Department  shall  so  cer- 
tify to  the  Controller  and  upon  such  certification  the  payment 
of  longevity  pay  for  such  member  shall  thereupon  cease  until 
such  time  as  the  Chief  Administrative  Officer  of  his  department 
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again  certifies  that  such  member  has  achieved  a  satis- 
factory standard  of  service." 

Such  conditional  application  of  the  Los  Angeles  ordinance 
does  pose  a  problem  of  implementation  under  our  said  Charter  Sec- 
tions 35.5.1  and  36.2  inasmuch  as  their  express  terms  enjoin  the 
Board  of  Supervisors  from  approving  rates  of  compensation  for  our 
policemen  and  firemen  in  excess  of  the  highest  rates  of  compensation 
being  paid  policemen  in  certain  other  California  cities ,  including 
Los  Angeles.   Such  would  be  the  case,  however,  if  the  Los  Angeles 
longevity  pay  rates  were  projected  as  basic  amounts  of  wages  to  San 
Francisco  policemen  and  firemen  without  being  predicated  upon  the 
conditional  status  which  marks  their  allowance  in  Los  Angeles.   Con- 
sequently, adopting  the  longevity  compensation  of  the  Los  Angeles 
ordinance  as  being  within  the  purview  of  the  "basic  amount  of  wages, 
with  included  range  scales,"  for  San  Francisco  policemen  and  firemen 
under  our  Charter  Sections  35.5.1  and  36.2  may  only  be  done  if  its 
payment  is  limited  by  action  on  the  part  of  the  Board  of  Supervisors 
to  conform  it  with  the  restrictive  conditions  imposed  by  the  Los 
Angeles  ordinance. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
RJR/WFB  City  Attorney 


To  Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 
Attention  Mr.  William  L.  Henderson 

Personnel  Director  and  Secretary 


CITY  AND  COUNTY  OF  SAN   FRANCISCO 


DION  R.  HOLM 

CITY  ATTORNEY 

CITY  HALL 


February  b,  1957 


Harold  R.  McKinnon,  President 

Police  Commission 

Hall  of  Justice 

Kearny  &  Washington  Streets 

San  Francisco,  California 

Re:   Taxicab  Permit  Hearings  -  SuJ*£oen\  To  Compel* Production 
Of  Re  c  o  re 

Dear  Sir: 

You  have  recently  asked  the  advke  ££  this  office  concernini 
the  request  of  the  applicants  inVe  proceedings  pending  before 
you  as  above  noted  that  y^«i^isommi sHon  issue  subpoenas  to  com- 
pel the  production  at  s-dch  hearings  ofs  records  of  present  hold- 
ers of  taxicab  permit/.  You  hav\  stated  that  the  attorneys  for 
such  applicants  have  fergued  the  existence  of  such  power  in  the 
Commission  on  the  folLowing  bases] 


1.   The  power  of  inqui^ 
Charter  Section. 


given  boards  and  commissions  under 


2.  Police  Co6e  Section  1077  with  its  recitation  that  the  Com- 
mission in  tdxicab  permit!  hearings  "shall  have  the  ri&ht  to  call 
such  witnesses  as  it  may/see  fit". 

3.  A  "generalNnrincipie"  that  administrative  boards  may  compel 
by  subpoena  the  afcfrerrrjfance  of  witnesses  and  the  production  of 
documentary  evidence. 

During  the  course  of  this  writer's  conversation  with  you  on 
these  matters  you  were  informed  of  the  writer" s  belief  that 
this  office  had  in  the  past  rendered  an  opinion  on  the  same 
subject  matter  to  the  Board  of  Permit  Appeals.   This  recollec- 
tion has  been  confirmed,  and  there  is  transmitted  herewith  a 
copy  of  Opinion  No.  937  dated  March  2Il,  1955  which  appears  to 
have  been  rencered  in  response  to  a  question  in  part  identical 
with  yours.   You  will  note  upon  a  study  of  this  opinion  that 
it  pretty  largely  answers  the  problem  presently  before  us  and 
compels  a  negative  answer  to  the  question  of  the  Commission's 
power  to  issue  the  subpoenas  which  have  been  demanded. 
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However,  it  is  thought  well  to  amplify  upon  the  issues  so  as 

to  give  a  direct  answer  to  the  problems  created  by  the  three 

contentions  of  the  applicants  for  permits  which  have  been  set 
forth  above. 

First,  there  can  be  no  question  but  that  Charter  Section  21 
would  allow  the  Commission  no  such  power  as  is  contended  for 
by  the  applicants.   This  section  provides  the  subpoena  power 
to  boards  and  commissions  only  with  regard  to  interdepartmental 
or  intradepartmental  inquiries  and  such  subpoena  power  has  no 
relation  to  any  adjudicatory  or  license-issuing  power  of  any 
board  or  commission.   The  power  granted  by  Section  21  as  has 
been  indicated  in  Opinion  No.  937  transmitted  herewith,  is  only 
an  investigative  power  within  the  framework  of  city  government. 

Relative  to  the  contention  of  the  applicants  regarding  Police 
Code  Section  1077,  it  appears  that  the  provision  therefrom 
quoted  above  means  no  more  than  that  the  Commission,  in  the 
course  of  its  hearing  and  determination,  may  request  witnesses 
to  come  before  it  and  render  whatever  assistance  their  testimony 
might  afford  the  Commission  relative  to  the  issues  before  it. 
In  other  words  said  quoted  language  gives  the  Commission  the 
power  to  look  beyond  such  evidence  as  may  have  been  advanced  to 
ic  by  the  permit  proponents  and  opponents.   It  would  appear  that 
this  interpretation  is  buttressed  by  the  material  which  will  now 
be  referred  to  regarding  the  applicants'  contention  that  there 
is  some  sort  of  general  principle"  which  fixes  subpoena  power 
in  an  administrative  body. 

As  indicated  in  Opinion  No.  937>  an  administrative  agency  is 
without  pov/er  to  compel  by  subpoena  the  testimony  of  witnesses 
or  the  production  of  documentary  evidence  unless  there  is  some 
enabling  statutory  legislation  granting  such  power  to  the 
administrative  body.   That  rule  is  expressed  as  follows  in 
2  Cal  Jur  2d  260: 

"The  power  of  administrative  agency  to  compel 
the  attendance  and  testimony  of  witnesses  and  the 
production  of  evidence  must  be  derived  through 
enabling  statutes." 

In  \\2   Am  Jur  326  the  following  is  said: 

"Although  administrative  officers  have  not  Inherent 
power  to  require  the  attendance  of  witnesses  before 
them  and  to  put  them  under  oath  and  require  them  to 
testify  once  they  are  before  them,  they  are  frequently 
given  this  power  by  statute." 
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The  writer  has  been  unable  to  find  any  text  or  other  authorities 
which,  as  has  apparently  been  advanced  by  applicants,  enunciate 
any  "general  principle"  affording  administrative  bodies  subpoena 
power  without  some  explicit  legislation  granting  such  power.   It 
occurs  to  the  writer  that  perhaps  tne  applicants  had  in  mind  such 
statements  concerning  the  subpoena  powers  of  administrative 
bodies  as  are  found  in  73  G.  J.  S.  I(.Ob  -  i|09.   It  is  therein 
said  that  "an  administrative  body  or  official  may  issue  a  sub- 
poena requiring  a  witness  to  attend  and  testify  at  an  investiga- 
tion", and  it  is  also  therein  said  "an  administrative  body  or 
official  may  issue  a  subpoena  duces  tecum  for  the  production 
of  any  books,  papers,  or  other  documents  deemed  relevant  or 
material  to  the  inquiry." 

A  study  of  the  annotations  given  in  support  of  the  quoted  subject 
matter  3hows  that  such  statements  by  the  text  author  are  deceptive 
to  the  very  highest  degree.   Such  observation  is  made  because  a 
study  of  the  annotations  indicates  that  the  cases  cited  in  support 
of  the  supposed  rules  quoted  are  cases  in  which  there  has  been 
specific  statutory  authorization  given  the  administrative  body 
co  issue  subpoenas  to  compel  attendance  of  witnesses  and  the  produc- 
tion of  documentary  evidence,   kost  of  such  cases  involve  federal 
administrative  agencies  which  operate  under  specifically  granted 
subpoena  power  stemming  out  of  Federal  legislation. 

However,  in  fairness  to  the  author  of  the  text  quoted  above 
it  would  appear  that  the  quotations  might  well  be  reconciled  with 
the  case  law  by  interpreting  the  v*ord  "may"  used  in  each  such 
quoted  statement  as  indicating  only  the  thought  of  permissiveness  — 
that  is,  the  text  writer  was  saying  that  no  basic  legal  or  consti- 
tutional principle  is  violated  if  a  specific  grant  of  statutory 
power  is  ;_iven  to  an  administratTve  body.   That  this  may  well  have 
been  the  purport  of  the  quoted  matter  is  illustrated  if  one  reads 
into  the  text  of  Professor  Aenneth  C.  Davis  on  "Admini strati ve  Law" 
("nest  Publishing  Company  1951),  for  therein  is  traced  the  history 
of  subpoena  issuance  by  administrative  bodies.   This  book  illus- 
trates that  originally  tiie  courts  had  held  that  an  administrative 
body  could  not  constitutionally  be  given  the  subpoena  power 
even  by  statutory  authority.   At  pages  97  and  98  Professor  Davis 
indicates  that  at  this  time  and  without  exception  Congress  endows 
federal  regulatory  bodies  specific  power  to  compel  production  of 
evidence  by  subpoena.   At  no  place,  however,  in  this  outstanding 
work  on  administrative  law  does  Professor  Davis  indicate  that  an 
administrative  body  has  any  inherent  power  to  issue  subpoenas  to 
compel  the  attendance  of  witnesses  or  the  production  of  documentary 
evidence. 
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Harold  R.  McKinnon,  President 
police  Commission 
February  &,  1957. 
Pa&e  !+. 

Hence  it  appears  that  it  must  be  concluded  that  the  Commission  has 
no  inherent  or  implied  power  to  issue  the  subpoenas  on  the  basis 
of  a  "general  principle"  providing  for  such  power.  Since  the 
authorities  indicate  firmly  that  the  subpoena  power  must  be 
expressly  granted  by  appropriate  legislative  action,  it  is  felt 
that  the  reference  in  Police  Code  Section  1077  to  a  power  in  the 
Commission  "to  call"  such  witnesses  as  it  nay  see  fit  cannot  be 
interpreted  to  include  the  power  to  compel,  by  subpoena,  anybody  to 
testify  before  it  or  to  produce  any  documentary  evidence  for 
submission  to  it. 

On  the  basis  of  the  foregoing  it  is  the  advice  of  this  office 
that  your  Commission  may  not  issue  the  subpoenas  requested  by 
the  permit  applicats  and  you  are  so  advised.   If  the  office  may 
be  of  any  further  assistance  to  you  on  these  matters  please  do  not 
hesitate  to  seek  such  aid  as  you  may  desire. 

Very  truly  yours, 

DION  R.  HOLM 
City  Attorney 


WILLIAM  P.  BOURNE 
Deputy  City  attorney 
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OPINIO!!  NO.    111+3 
February   19,    1957 


SUEJECT:      MERIT  AWARD   ORDINANCE    "JO.    91+40,    CONSTRUCTION  AND 
APPLICATION   OP   PROVISIONS. 

Pear  Sir: 

I  have  before  me  your  request  for  an  opinion  concerning 
the  City  and  County  of  San  Francisco  Merit  Award  Ordinance  No.  9i+l+.0 
(Series  of  1939)  in  which  you  ask  the  following  questions. 

1.  Specifically,  who  are  "employees  of  the  City  and 
County  of  San  Francisco"  within  the  meaning  of  the 
ordinance? 

2.  Specifically,  who  are  not  "employees  of  the  City 
and  County  of  San  Francisco"  witnin  the  meaning  of  the 
ordinance? 

3.  Are  non-certificated  employees  of  the  Board  of 
Education  or  the  San  Francisco  Unified  School  District 
"employees"  within  the  meaning  of  the  ordinance? 

I+.   In  the  light  of  provisions  of  Sections  1,  3(c), 
l+(a),  5(b),  6(d),  and  6(e),  who  decides  the  question 
of  eligibility  for  an  award  for  a  suggestion  made? 

5«   If  it  be  declared  that  the  department  or  agency 
involved  is  authorized  to  and  does  decide  against  the 
adoption  of  a  suggestion  made  what  action  can  and  will 
the  Merit  Award  Committee  take  in  those  cases  where 
there  is  a  difference  of  opinion? 

6.  VJhat  is  the  meaning  of  subdivision  (i)  of  Section 
6  of  the  ordinance? 

7.  Is  there  any  conflict  or  ambiguity  resulting  from 
the  provisions  of  Sections  1,  3(b),  5(b),  3(d)  and  7 
of  the  ordinance?  Can  a  money  award  be  authorized 
and  paid  for  an  adopted  suggestion  vhich,  although  it 
results  in  improved  operations  of  city  and  county 
government,  does  not  make  possible  a  money  savings? 

8.  Should  the  employee  submitting  a  suggestion  to 

the  herit  Aviard  Committee  be  notified  under  Section  6(c) 
of  the  ordinance  of  the  reason  for  any  undue  delays 
in  the  consideration  of  his  suggestion? 

9.  Does  the  ordinance  require  that  suggestions  be 
confined  to  procedures  within  the  suggester's  depart- 
ment or  agency  or  within  another  particular  department 
or  agency? 
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10.  If  the  answer  to  question  9  is  in  the  negative 
where  should  there  be  sent  such  a  suggestion  as  pro- 
poses a  procedure  for  universal  city  and  eounty  appli- 
cation or  such  application  as  affects  several  depart- 
ments or  agencies,  and  by  whom  and  how  will  it  be 
determined  whether  or  not  such  suggestion  will  be 
adopted? 

11.  What  will  be  the  situation  in  connection  with  a 
suggestion  having  universal  or  widespread  application 
where  such  suggestion  must  be  referred  to  all  or 
several  departments  for  report,  and  cannot  be  reported 
on  within  thirty  days  by  all  such  departments  and  one 
or  more  departments  report  in  favor  of  adoption  and 
one  or  more  departments  report  adversely? 

12.  Will  a  suggestion,  that  has  been  acknowledged  as 
received  by  the  Merit  Award  Committee,  be  eligible  for 
a  cash  award  if  the  suggester  retires  or  otherwise 
leaves  the  city  service  before  final  action  is  taken 
by  the  Committee  on  the  suggestion? 

The  foregoing  questions  will  be  answered  in  the  order 
in  which  they  appear  above. 

0  P  If  ION 

Questions  1.  and  2.   Section  3(a)  of  the  ordinance  defines 
a  "city  and  county  employee"  as  used  in  said  ordinance  as  "a  person 
occupying  a  position  in  the  city  and  county  service  and  shall  not 
include  officers  as  defined  in  Section  1±   of  the  charter  nor  the 
officers  and  employees  of  any  state  agency  or  other  political  en- 
tity heretofore  or  hereafter  established  by  the  State  Constitution 
or  State  Legislature,  whether  or  not  the  compensation  is  paid  in 
whole  or  in  part  by  the  City  and  County  of  San  Francisco." 

A  determination  of  the  meaning  of  the  descriptive  expression 
"occupying  a  position  in  the  city  and  county  service,"  standing 
alone,  must  first  be  made.   It  is  my  opinion  that  tie  general  desig- 
nation "occupying  a  position  in  the  city  and  county  service"  refers 
to  a  position  in  the  city  and  county  service  created  by  general  law, 
or  continued  or  created  by  the  annual  budget  or  by  annual  or 
supplemental  appropriation  ordinance.   It  connotes  an  employment 
to  render  services  at  a  salary  paid  periodically.   (See  Charter 
Sections  H4.2  and  li+3*  Also  see  Kennedy  v.  Ross,  28  Cal  2d  569.) 
Each  person  whose  employment  comes  within  the  above  description 
occupies  a  position  in  the  city  and  county  service  within  the 
meaning  of  the  ordinance.   However,  there  are  excluded  from  the 
application  of  the  ordinance  certain  categories  of  persons.   One 
such  category  comprises  those  persons  defined  as  "officers"  in 
Section  Ij.  of  the  Charter.   Those  "officers"  are  not  "employees" 
within  the  meaning  of  the  ordinance. 
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Another  category  excluded  from  the  purview  of  the  term 
"employee"  in  the  ordinance,  encompasses  "officers  and  employees 
of  any  state  agency  or  other  political  entity  heretofore  or 
hereafter  established  by  the  State  Constitution  or  State  Legis- 
lature, ^^fhether  or  not  the  compensation  is  paid  in  vh  ole  or  in 
part  by  the  City  and  County  of  San  Francisco."   This  exclusion 
would  embrace,  among  others,   officers  and  employees  of  the  San 
Francisco  Unified  School  District,  since  the  School  District  is 
a  political  subdivision  of  the  State  and  a  legal  entity  separate 
and  apart  from  the  City  and  County  of  San  Francisco.   Likewise 
outside  the  definition  of  "employee"  as  used  in  the  ordinance, 
are  officers  and  employees  of  the  San  Francisco  Housing  Authority, 
Redevelopment  Agency,  and  Parking  Authority.   The  San  Francisco 
Housing  Authority  is  a  political  entity  created  by  state  law  (See 
Section  3k2l\.0   of  the  Health  and  Safety  Code.).   It  is  an  agency 
of  the  state.   (Housing  Authority  v.  City  of  Los  Angeles,  38  Cal 
29  853»)   Similarly,  the  San  Francisco  Redevelopment  Agency  is  a 
political  entity  created  by  state  law  (See  Section  33200  of  the 
Health  and  Safety  Code.).   See  also  Section  33384  of  the  Health 
and  Safety  Code  wherein  it  is  provided  that  a  grant  of  money  by 
the  legislative  -ody  of  the  community  in  which  the  Redevelopment 
Agency  is  established  "is  not  to  be  construed  as  making  the  agency 
a  department  of  the  community  or  placing  the  officers,  agent,  coun- 
sel and  employees  under  civil  service  of  the  community." 

Heretofore  on  November  7,  191+9,  in  Opinion  Mo.  75»  I  con- 
cluded that  the  San  Francisco  Parking  Authority  is  a  separate  legal 
entity  from  the  City  and  County  of  San  Francisco  performing  a  state 
function.   Later,  on  February  llj.,  1951,  in  Opinion  No.  330,  I  ruled 
that  the  position  of  Secretary  of  the  Parking  Authority  is  a  posi- 
tion "outside  of  the  city  and  county  service."   On  September  29, 
1952,  in  Opinion  .To.  610,  I  advised  that  the  Parking  Authority  is 
a  political  subdivision  of  the  state  and  that  its  employees  are 
employees  of  a  political  subdivision  of  the  state.   On  January  23, 
1950,  in  Opinion  No.  107,  I  had  occasion  to  consider  the  employ- 
ment rights  of  the  employees,  among  others,  of  the  San  Francisco 
Parking  Authority.   That  opinion  pointed  out  that  the  Board  of 
Supervisors,  by  Resolution  9283,  amended  subdivision  (d)  of  the 
activating  Resolution  No.  9126  by  enacting  "(d)  that  the  powers 
of  the  Parking  Authority,  under  Section  10,  sub.  (c),  of  the  Park- 
ing Law  of  191+9,  to  select  and  appoint  such  officers,  agents, 
counsel  and  employees,  permanent  and  temporary,  as  it  may  require, 
and  to  determine  their  qualifications,  duties  and  compensation, 
shall  be  subject,  with  the  exception  of  general  manager,  confiden- 
tial secretary  and  secretary  of  the  Authority,  to  all  limitations 
and  rights  applicable  to  similar  employment  by  the  city  and  county, 
except  those  of  its  retirement  and  health  service  systems;   that 
the  positions  of  general  manager,  confidential  secretary  and 
secretary  shall  be  subject  only  to  the  salary  standardization  and 
payroll  provisions  applicable  to  employment  by  the  city  and  county." 
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I  held  that  by  the  amended  resolution,  the  Eoard  of  Supervisors 
restored  all  rights  and  limitations,  save  and  except  the  retirement 
and  health  service  systems.   The  question  now  arises  as  to  the 
effect  of  said  Resolution  Wo,  9283  in  connection  with  the  rights 
of  employees  of  the  Parking  Authority  under  the  iierit  inward  Ordinance. 

I  must  hold  that  Section  3  of  the  Merit  Award  Ordinance 
dealing  specifically  with  the  description  of  those  who  are  to  be  con- 
sidered as  city  and  county  employees  within  the  meaning  of  the 
ordinance,  and  excluding  therefrom  officers  and  employees  of  any 
state  agency  or  political  entity,  takes  precedence  over  Resolution 
No.  9283  which  bestows  on  employees  of  the  Parking  Authority  with 
certain  expressed  exceptions,  the  rights  of  employees  of  the  city 
and  county  generally. 

Question  3»  Non-certificated  employees  of  the  Board  of 
Education  or  the  San  Francisco  Unified  School  Pistrict,  being 
employees  of  a  political  subdivision  of  the  state,  separate  and 
apart  from  the  City  and  County  of  San  Francisco,  established  by  law 
of  the  state,  are  not  city  and  county  employees  within  the  meaning 
of  the  iierit  Award  Ordinance  (See  Opinion  No.  728,  September  16, 
1953). 

Question  L(..   Initially,  the  responsibility  for  determining 
eligibility  for  an  award  for  a  suggestion  made  rests  with  the  Perit 
Award  Committee.   If  it  determines  that  the  suggestion  is  ineligible 
for  an  award  no  recommendation  of  an  award  will  be  made  to  the 
Board  of  Supervisors.   If  the  Perit  Award  Committee  recommends  an 
award  to  the  Board  of  Supervisors  the  ultimate  decision  as  to 
whether  an  award  is  to  be  made  rests  with  the  Board  of  Supervisors. 
That  decision  implicitly  involves  a  determination  as  to  the 
eligibility  of  the  suggestion  for  an  award.   However,  it  is  apparent, 
upon  a  consideration  of  the  ordinance  as  a  whole,  that  the  function 
of  the  Merit  Award  Committee  is  that  of  a  screening  committee  to 
ascertain  all  facts  germane  to  a  proper  consideration  of  a  suggestion 
proposed  for  an  award,  including  eligibility,  evaluate  the  suggestion 
and  reject  the  same  or  submit  a  recommendation  x^ith  respect  thereto 
to  the  Board  of  Supervisors.  As  a  practical  matter,  in  relation 
to  the  Loard  of  Supervisors,  the  Perit  Award  Committee  serves  in  an 
advisory  capacity  whose  determination  that  a  suggestion  is  eligible 
for  an  award  x-jould  in  most  cases  presumably  be  followed  by  the  Board 
of  Supervisors. 
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Question  5»   The  question  designated  as  No,  5  in  the  request 
P09es  the  problem  of  the  proper  interpretation  to  be  placed  on  the 
language  "or  take  such  other  action  as  is  necessary  for  prompt, 
thorough  and  impartial  consideration  of  each  suggestion,  appearing 
in  Section  6(e)  of  the  ordinance.   The  extent  of  the  authority 
conferred  by  the  above  language  must  be  determined  by  reference  to 
and  in  harmony  with  applicable  provisions  of  the  Charter. 

Since  the  ordinance  is  a  law  binding  on  the  various  depart- 
ments and  agencies  of  the  city  and  county  it  must  be  presumed  that 
each  department  and  agency  will  perform  the  duties  enjoined  therein 
upon  it;  that  no  department  or  agency  to  whom  is  referred  by  the 
Merit  Award  Committee  a  suggestion  for  consideration  will  arbitrarily 
reject  such  a  sug0estion  but  will  give  appropriate  consideration 
thereto,  adopt  or  reject  the  suggestion  as  the  best  judgment  of  the 
head  of  the  department  or  agency  determines  and  submit  the  required 
report.   If  there  is  a  difference  of  opinion  between  the  department 
or  agency  and  the  i-ierit  Award  Committee  as  to  whether  a  suggestion 
should  be  adopted,  the  determination  of  the  department  or  agency 
must  control  because  the  matter  of  determining  whether  a  procedure 
is  to  be  adopted  or  modified  by  a  department  or  agency  is  a  matter 
of  administration  of  such  department  or  agency.   To  hold  otherwise 
would  require  that  two  untenable  propositions  be  affirmed: 

First,   that  the  Eoard  of  Supervisors,  which  by 
Section  22  of  the  Charter  cannot  directly  interfere 
in  administrative  matters,  control  over  which  is 
reposed  by  the  Charter  in  other  officers,  boards  or 
commissions,  can,  by  creation  of  a  Merit  Award  Committee, 
indirectly  interfere  in  such  administrative  matters;  and 

Second,  to  so  construe  the  Merit  Award  Ordinance  as 
to  permit  the  Merit  Award  Committee  to  override  the 
determination  of  the  department  or  agency  to  whom  is 
referred  a  suggestion,  would  render  the  requirement  of 
such  reference  nugatory. 

Question  6.   Section  6(i)  contemplates  a  situation  where  a 
procedure  or  change  in  procedure  is  suggested  by  an  employee  to  a 
department  or  agency  and  put  into  effect  without  having  been  first 
submitted  for  merit  award  consideration.   In  such  a  situation 
Section  6(i)  requires,  in  order  for  such  suggestion  to  receive 
consideration  for  a  money  award,  that  the  suggestion  be  submitted  to 
the  Merit  Award  Committee  within  six  months  of  the  date  it  was  put 
into  effect  by  the  department  or  agency. 
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Question  7.  Sections  1,  3(b),  5(b),  3(d)  and  7  of  the 
ordinance  read  as  follows: 

"Section  1.   The  City  and  County  herit  Award 
Committee  may  make  recommendation  of  awards  to  City 
and  County  of  San  Francisco  employees  who  propose 
suggestions  which  hereafter  have  been  adopted  and 
which  will  result  in  elimination  or  reduction  of 
City  and  County  expenditures  or  improving  operations, 
provided  such  sugtestions  are  placed  in  effect.'1 

"Section  3(b)   Suggestion.   A  suggestion  is  a 
constructive  proposal  for  a  new  procedure  or  change 
in  existing  procedures  which  makes  possible  reduction, 
elimination  or  avoidance  of  City  and  County  expenditures 
or  results  in  an  improvement  of  the  operation  of  the 
City  and  County  government." 

"Section  5(b)   To  be  eligible  for  a  money  award 
a  suggestion  must  have  been  adopted,  and  must  make 
possible  an  elimination  or  reduction  of  City  and  County 
expenditures  or  result  in  an  improvement  in  the  opera- 
tion of  the  City  and  County  government." 

"Section  3(d)   Award.  A  merit  ax-jard  is  a  payment 
of  money  from  the  savings  made  possible  by  adoption  of 
a  suggestion." 

"Section  7.   Easis  for  Money  Awards.   (a)   The  total 
amount  of  each  money  award  made  hereunder  shall  be  approx- 
imately 10%  of  the  demonstrated  net  annual  savings  of  the 
first  year  following  the  adoption  of  the  suggestion. 

"(b)   An  immediate  casn  award  ,.ay  be  made,  not  to 
exceed  ^50.00,  based  upon  the  estimated  net  annual  savings 
during  the  first  year  following  the  adoption  of  the 
suggestion. 

"(c)   The  Board  of  Supervisors  may  make  a  supplemental 
award  at  a  later  date  for  the  same  suggestion  on  the  basis 
of  demonstrated  reduction  in  expenditures,  so  as  to 
increase  the  total  amount  of  the  award  to  an  amount  not  to 
exceed  10%  of  the  actual  net  saving  during  the  first  year 
following  adoption  of  the  suggestion. 

"(d)   A  cash  award  may  not  be  less  than  ,,,15.00  and 
the  aggregate  of  all  awards  made  to  any  one  employee  for 
the  same  suggestion  shall  not  exceed  ,1,000. 
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"(e)   The  decision  of  the  Loard  of  Supervisors  as 
to  the  amount  of  an  award  shall  be  final. 

"(f)   The  Board  of  Supervisors  shall  act  to  assure 
realization  of  savings  made  possible  by  the  adoption  of 
a  suggestion.  Awards  shall  not  be  considered  compensation 
for  services  rendered  as  provided  in  Section  1^0  of  the 
Charter." 

Applying  a  fundamental  precept  of  statutory  construction 
that,  if  possible,  a  statute  or  ordinance  should  be  construed  so 
as  to  give  meaning  and  effect,  not  only  to  the  statute  or  ordinance 
as  a  whole  but  to  each  and  every  part  thereof,  and  considering 
the  manifest  intent  of  the  Eoard  of  Supervisors  expressed  in  the 
ordinance  and  all  the  provisions  thereof  it  is  my  opinion  that 
there  is  no  conflict  or  ambiguity  in  the  last  quoted  sections. 
The  designation,  as  an  alternate  test  for  eligibility,  namely, 
that  the  adopted  suggestion  "result  in  an  improvement  in  the 
operation  of  the  city  and  county  government"  manifests  an  intent 
to  permit  monetary  awards  for  suggestions  whose  adoption  improves 
city  and  county  operations  where  the  financial  savings  therefrom 
are  not  demonstrated. 

Question  8.   The  ordinance  does  not  require  notification 
by  the  Committee  to  the  suggester  of  the  reason  for  any  undue  delay. 
However,  as  a  practical  rather  than  a  legal  matter,  giving  the 
reason  for  any  such  delay  appears  sensible.   In  some  cases  delay 
may  be  caused  in  part  by  the  suggester  and  if  he  is  apprised  of  that 
fact  he  may  be  able  to  eliminate  such  cause. 

Question  9.   Eligible  suggestions  need  not  be  restricted  to 
procedures  within  the  sugtester' s  or  any  other  particular  department 
or  agency.   Any  suggestion  may  propose  a  procedure  or  change  in 
procedure  affecting  one  or  more  departments  or  agencies. 

Questions  10  and  11.  A  suggestion  that  proposes  a  procedure 
for  universal  city  and  county  application  should  be  referred  in 
accordance  with  Section  6(d)  to  each  department  or  agency  affected. 
If  should  also  be  referred  to  the  Mayor,  since  he  is  responsible 
for  the  supervision  of  the  administration  of  all  departments  under 
boards  and  commissions  appointed  by  him,  and  to  the  Chief  Adminis- 
trative Officer. 
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In  the  event  that  an  affected  department  or  agency  finds  that 
it  is  unable  to  render  a  final  report  and  recommendation  on  a 
suggestion  within  thirty  days  to  the  Merit  Ax-jard  Committee,  and 
yet  desires  to  comply  with  the  ordinance,  it  would  be  a  commendable 
practice  to  submit  a  preliminary  or  tentative  report  advising 
of  the  status  of  the  suggestion  pending  before  it.  The  final 
report  and  recommendation  should  be  sent  after  the  final  determina- 
tion as  to  adoption  or  rejection. 

If  the  situation  should  arise  wherein  a  suggestion  having 
universal  or  widespread  application  is  reported  upon  favorably  by 
some  departments  and  adversely  by  others,  the  test  of  eligibility 
for  an  award  remains  the  same.   If  the  suggestion  is  adopted  by 
one  or  more  departments  and  makes  possible  a  saving  in  expenditures 
or  results  in  an  improvement  in  city  and  county  operations,  and 
is  otherwise  in  conformity  with  the  requirements  of  the  ordinance, 
it  is  eligible  for  an  award. 

In  view  of  the  real  possibility  that  there  will  be  sugges- 
tions proposed  that  cannot  be  adopted  within  thirty  days  after 
referral  to  the  department  or  agency  but  which  are  meritorious  and 
which  the  department  and  agency  affected  intends  to  adopt  when  able, 
an  indication  by  the  department  or  agency  in  its  report  to  the 
Committee  of  such  intention  is  advisable. 

Question  12.   In  reference  to  your  final  question  as  to  the 
eligibility  for  a  cash  award  of  a  suggestion  submitted  by  an 
employee  who  leaves  the  city  and  county  service  before  final  action 
is  taken  by  the  Committee,  I  would  prefer  to  defer  any  expression  of 
opinion  relating  thereto  until  such  time  as  the  problem  actually 
arises.   It  would  be  sounder  practice  to  deal  with  each  case  as 
an  individual  problem  when  all  relevant  facts  pertaining  thereto 
can  be  considered. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
JJT/BJW 

TO:   Mr.  Lawrence  J.  Archer,  Chairman 
Merit  Award  Committee 
Room  235  City  Hall 
San  Francisco,  California 


OPINION  No.  1144 
February  20,  1957 

SUBJECT:   CITY  PLANNING  COMMISSION  --  IS  OPERATION 

OF  G.  E.  T.  AT  LAKESHORE  PLAZA  A  VIOLATION 
OF  STIPULATIONS  ENTERED  INTO  WITH  CITY 
PLANNING  COMMISSION  WHEN  AREA  WAS  REZONED 
COMMERCIAL? 

Dear  Mayor  Christopher: 

I  am  in  receipt  of  a  copy  of  your  letter  of  January  10,  1957 
to  Mr.  Eugene  J.  Hartney,  President  of  the  Lakeshore  Park  Improve- 
ment Club.   You  ask  that  I  explore  the  question  whether  the  company 
known  as  G.  E.  T.  (Government  Employees  Together)  is  violating  the 
stipulations  contained  in  the  City  Planning  Commission's  Resolution 
No,  3359,  dated  January  8,  1948.  This  is  the  resolution  whereby  the 
land  embraced  in  the  Lakeshore  Park  Plaza  Shopping  Center  was 
rezoned  commercial. 

You  have  enclosed  the  letter  of  the  Lakeshore  Park  Improve- 
ment Club  to  you  dated'  January  2,  1951,    outlining  the  Club's  con- 
tention that  there  has  been  and  is  a  continuing  breach  of  the 
stipulations  restricting  the  uses  to  which  the  land  rezoned 
commercial  can  be  put. 

Resolution  No.  3359  provides,  so  far  as  is  here  material: 

"RESOLVED  FURTHER,  That  this  reclassification  is 
made  contingent  upon  the  filing  of  a  covenant  concerning 
the  use  of  land  and  that  the  effective  date  of  this 
resolution  shall  be  the  date  upon  which  said  covenant  is 
accepted,  which  covenant  shall  establish  agreement  upon 
the  following  conditions  and  stipulations,  to  wit: 

"1.  These  stipulations  shall  apply  to  the  develop- 
ment and  construction  of  the  commercial  and  second  resi- 
dential property  shown  on  the  tentative  site  plan  titled 
•Lakeshore  Park  Plaza  Shopping  Center'  -  Pacific  Coast 
Construction  Company  Development,  dated  July  7th,  1947; 
and  these  stipulations  shall  govern  as  to  standards  of 
residential  density  and  residential  and  commercial  type, 
height,  and  spacing  of  buildings,  and  areas  of  unbuilt 
upon  open  spaces,  including  automobile  parking  spaces. 


"8.   Uses  In  the  areas  placed  In  a  commercial  dis- 
trict shall  be  res  trie  ted~~to : 

"(a)   The  selling  of  new  merchandise 
at  retail  including  the  delivery  of  goods 
from  the  premises,  and  including  the  production 
of  goods  sold  at  retail  on  the  premises  provided 
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that  not  more  than  5  persons  are  so  employed. 

"(b)  Business  and  professional  offices; 

"(c)   Free  automobile  parking  to  patrons  and 
employees  on  areas  as  shown  on  the  final  site  plan 
herein  before  referred  to; 

"(d)  Banks,  personal  service  shops,  automo- 
bile service,  including  minor  repairs  other  than  body 
and  fender  work,  and  places  of  amusement; 

"(e)   Other  business  uses,  which  in  the  opinion 
of  the  Planning  Commission  are  of  the  same  general 
character,  and  are  suitable  for  a  neighborhood  shopping 
center  and  will  not  be  obnoxious  or  detrimental  to  pro- 
perty in  the  vicinity."    (Underlining  is  that  contained 
in  the  letter  of  the  Lakeshore  Park  Improvement  Club.) 

The  position  of  the  Lakeshore  Park  Improvement  Club  is  that: 

G.  E.  T.  is  a  discount  house,  not  a  true  retail  store.   It 
caters  to  and  draws  customers  from  all  over  San  Francisco  and  the 
Bay  Area.  The  intent  of  the  stipulation  was  that  only  retail 
businesses  suited  to  a  "neighborhood"  shopping  center  should  be 
carried  on.   The  business  and  customers  of  G.  E,  T.  transcend  the 
boundaries  of  Lakeshore  Park.   Practically  none  of  G.  E.  T.'s 
customers  reside  in  Lakeshore  Park.   It  has  squeezed  out  of  exis- 
tence neighborhood-type  businesses.   It  has  produced  a  serious 
traffic  problem.   Such  a  business  was  not  within  the  contemplation 
of  the  City  Planning  Commission  in  rezonlng  the  area  in  1948.   Dis- 
count houses  were  not  thought  of  then. 

OPINION 

It  is  my  opinion  that,  under  present  provisions  of  law,  the 
G.  E.  T.  operation  is  lawful  in  the  commercial  district  known  as 
the  Lakeshore  Park  Plaza  Shopping  Center. 

The  City  Planning  Commission,  of  course,  had  power  to  re- 
classify the  district  Involved  commercial.   (Charter  §117) 

In  acting  on  an  application  for  reclassification  of  property, 
the  City  Planning  Commission  has  authority  to  accept  stipulations 
from  the  applicant  "as  to  the  character  of  the  improvements  which 
will  be  placed  on  said  property."   (City  Planning  Code  §47) 

It  has  heretofore  been  held  that,  "No  authority  is  granted 
in  said  section  [§47]  or  in  any  other  section  of  the  City  Planning 
Code  to  the  City  Planning  Commission  to  exact  or  to  accept  stipu- 
lations as  to  the  use  to  which  property  is  to  be  placed. 
Therefore,  if  the  City  Planning  Commission  acts  to  rezone  property, 
it  may  not  exact  or  accept  stipulations  from  the  applicant  that  the 


Opinion  No.  1144 
February  20,  1957 
Page  3 

property  will  thereafter  be  used  for  only  one  [or  only  some]  of  the 
particular  uses  authorized  in  the  zone  to  which  said  property  ha3 
been  reclassified."   (Opinion  No.  413,  Aug.  2,  1951;   see  also 
Opinion  No.  298,  Dec.  4,  1950;   Opinion  No.  351,  March  23,  1951; 
Opinion  No.  362,  April  30,  1951;  Opinion  No.  367,  May  2,  1951; 
Opinion  No.  1126,  Dec.  10,  1956) 

Section  £  of  the  City  Planning  Code  (quoted  in  the  Appendix 
hereto)  specifies  the  uses  to  which  buildings  or  premises  in  a 
Commercial  District  may  not  be  put.  The  G.  E.  T.  operation  is  not 
one  of  the  uses  proscribed  by  section  5. 

It  is  therefore  my  opinion  that  the  "use"  restrictions  con- 
tained in  paragraph  8  of  Resolution  No.  3359  are  invalid  to  the  ex- 
tent that  they  conflict  with  uses  permitted  in  a  Commercial  district 
under  Section  5  of  the  City  Planning  Code. 

It  is  further  my  opinion  that  the  G.  E.  T.  operation  con- 
stitutes "the  selling  of  new  merchandise  at  retail"  within  the 
meaning  of  that  language  of  paragraph  8  of  Resolution  No.  3359; 
hence  that  if  the  stipulation  as  to  use  is  valid  and  subsisting, 
there  would,  in  any  event,  be  no  violation  of  its  terms. 

In  Leonard  Inv.  Co.  v.  Board  of  Adjustment  of  City  of 
Trenton,  122  N.J.X.  30tS,  4  Atl.  2d  Ybti,  neighboring  property  owners 
objected  to  the  erection  in  their  midst  of  a  self-service  food 
market  which  would  employ  50  people.   The  neighboring  territory 
was  largely  residential.  The  city  building  inspector  issued  a 
permit  to  erect  the  building.   The  city's  Board  of  Adjustment  re- 
voked the  permit  on  the  theory  that,  although  the  food  market  was 
a  lawful  use  under  the  city's  zoning  ordinance,  that  ordinance  set 
up  only  "minimum  requirements"  for  promotion  of  public  health, 
safety,  comfort,  convenience,  and  general  welfare,  and  that  it  (the 
Board)  had  authority,  in  the  interests  of  promoting  the  general  wel- 
fare, etc.,  to  exclude  from  a  business  zone  businesses  which  would 
attract  crowds.  The  Board  found  that  the  market  would  attract 
large  crowds  in  a  neighborhood  devoted  to  residences  of  the  better 
type;   that  safety  of  3000  children  attending  a  school  250  feet 
away  would  be  affected;   that  traffic  hazards  would  be  increased; 
that  the  market  would  unfavorably  affect  the  entire  neighborhood 
and  decrease  property  values;  and  that  the  proposed  market,  instead 
of  "promoting"  the  public  health,  safety,  comfort,  convenience  and 
general  welfare  (which  was  the  avowed  purpose  of  the  zoning 
ordinance),  would  impair  them. 

The  case  went  to  the  New  Jersey  Supreme  Court.  That  Court 
held  the  Board  of  Adjustment  acted  without  jurisdiction  and  vacated 
the  Board's  order  revoking  the  building  permit. 

The  Board  relied  on  a  provision  of  the  zoning  ordinance 
authorizing  it  to  vary  any  requirement  of  the  ordinances  "in  harmony 
with  its  general  purposes  and  intent,  so  that  substantial  justice 
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may  be  done";  also  on  a  provision  that  the  provisions  of  the  ordi- 
nance, in  their  interpretation  and  application,  "shall  be  held  to 
be  the  minimum  requirements  adopted  for  the  promotion  of  the  public 
health,  safety,  comfort,  convenience  and  general  welfare." 

The  Court  held  that  the  zoning  ordinance  "plainly  evinces 
an  intention  to  permit  the  use  of  premises  in  [business]  zones  for 
retail  store  purposes  ...  A  retail  food  market,  such  as  that  pro- 
posed in  the  instant  case,  falls  into  this  category.  There  is  re- 
vealed no  purpose  to  make  such  use  of  premises  in  a  business  zone 
dependent  upon  either  the  size  of  the  establishment,  the  volume  of 
business,  or  the  number  of  employees.  The  residential  character  of 
the  surrounding  territory  is  beside  the  point.  After  all,  the  lands 
are  in  an  area  zoned  for  business,  with  certain  definite  exceptions 
not  embracive  of  the  use  under  consideration;  and  there  must  be 
uniformity  of  application.   Arbitrary  distinctions  are  inadmissible  J' 

The  Court  held  that  the  provisions  of  the  ordinance  relied 
upon  by  the  Board  of  Adjustment  did  not  authorize  "the  broadening 
of  the  restrictions  laid  down  in  the  ordinance";   and  that  these 
provisions  were  designed  "to  authorize  a  variance  from  the  require- 
ments of  the  ordinance  in  certain  cases"  involving  unnecessary 
hardship  to  a  property  owner,  but  "not  to  vest  in  the  board  power  to 
enlarge  its  [the  ordinance's]  inhibitions." 

In  Petros  v.  Superintendent  and  Inspector  of  Buildings  of 
City  of  Lynn,  30b  Mass.  3bB,  2b1  N.E.2d  233,  120  A.L.R.  1210,  owners 
of  a  dwelling  house  sought,  by  petition,  to  compel  the  superinten- 
dent to  revoke  an  occupancy  permit  (at  No.  86  Blossom  St.)  for  the 
keeping  and  killing  of  fowl  and  to  enforce  the  zoning  ordinance. 
The  district  involved  was  a  business  district  in  which  the  zoning 
ordinance  permitted  the  carrying  on  of  "retail  stores"  and  "retail 
trade."   The  business  here  involved  was  that  of  a  poultry  market. 
Live  fowl  were  delivered  to  the  premises  in  numbers,  and  they  were 
killed,  plucked  and  cleaned  as  the  market  demand  required.   The  fowl 
were  sold  to  retail  meat  markets  and  directly  to  customers  who  came 
to  purchase  fresh-killed  fowl.   It  was  not  contended  that  the 
business  was  a  nuisance  or  in  any  way  offensive.   Some  of  the 
patrons  of  the  market  referred  to  the  premises  as  a  slaughterhouse. 
So  did  some  of  the  people  engaged  elsewhere  in  the  same  business. 

No  permit  or  license  for  a  slaughterhouse,  abattoir,  or 
stockyard  had  been  taken  out  by  the  proprietor. 

The  trial  court  held  there  was  no  violation  of  the  zoning 
ordinance.  The  Supreme  Judicial  Court  of  Massachusetts  affirmed. 
The  Court  said  (28  N.E.2d  at  p.  2:35): 

"The  principal  question  is  whether  the  facts  stated, 
taken  by  themselves  alone  with  no  enlargement  whatever 
by  inference,  demonstrate  as  matter  of  law  that  this 
use  of  No.  86  is  not  within  the  uses  permitted  in  a 
business  district.   We  think  they  fall  short  of  such 
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demonstration.  The  zone  ordinance  must  be  construed 
reasonably  with  regard  both  to  the  objects  sought  to 
be  attained  and  to  the  general  structure  of  the 
ordinance  as  a  whole.   If  this  activity  is  excluded 
from  business  districts  it  must  fall  into  an  indus- 
trial district.   In  its  nature,  so  far  as  appears,  it 
is  as  closely  akin  to  business  as  it  is  to  industry, 
as  those  terms  are  commonly  used.   So  far  as  appears 
this  is  a  'retail  store'  where  'retail  trade'  is 
carried  on  and  is  therefore  permitted  in  a  business 
district.   There  is,  to  be  sure,  some  selling  to 
other  stores,  the  amount  of  which  in  comparison  with 
direct  sales  to  individual  customers  does  not  appear. 
This  may  be  only  a  small  part  of  the  total  business. 
Even  if  it  is  a  considerable  part  it  does  not  necessari- 
ly deprive  the  business  as  a  whole  of  the  quality  of 
a  retail  business.  The  words  retail  and  wholesale  are 
commonly  defined  not  with  primary  emphasis  upon  the 
difference  between  sales  to  an  ultimate  consumer  and 
sales  to  one  who  intends  to  resell,  but  rather  with 
reference  to  the  difference  between  selling  in  small 
quantities  and  selling  in  large  quantities  or  in  bulk. 

"The  doubt  arises  from  the  fact  that  the  killing  is 
a  part  of  the  business.   But  this  is  not  decisive  in 
favor  of  the  petitioners.   Preparation  of  articles  for 
deli/ery  is  a  common  incident  of  many  retail  businesses. 
The  ordinary  fish  market  would  hardly  be  taken  out  of 
the  class  of  retail  stores  because  fish  are  cleaned  or 
even  killed  there.   Accessory  uses  are  permitted  by  the 
ordinance  under  the  conditions  hereinbefore  mentioned. 
It  is  a  matter  of  common  knowledge  that  fowl  are  often 
killed  and  dressed  by  poultry  raisers  and  dealers  in 

connection  with  retail  sales Without  defining 

the  words  abattoir  or  slaughterhouse,  we  think  that  the 
facts  set  forth  in  the  case  stated  as  to  the  killing  at 
the  store  do  not  go  quite  far  enough  to  remove  the  store 
as  matter  of  law  from  the  class  of  retail  stores  permitted 
In  a  business  district  or  to  turn  it  into  an  'abattoir' 
or  'stockyard'  as  those  words  are  used  in  the  ordinance." 

You  are  therefore  advised  that,  in  my  opinion,  upon  the  facts 
outlined  in  your  letter  and  in  that  of  the  Lakeshore  Park  Improvement 
Club,  the  G.  E.  T.  operation  at  the  Lakeshore  Park  Plaza  Shopping 
Center  is  not  unlawful  under  the  City  Planning  Commission's 
Resolution  No.  3359  or  under  any  provision  of  the  City  Planning  Code 
or  of  the  Charter, 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney. 
TO:   HONORABLE  GEORGE  CHRISTOPHER 
Mayor  of  San  Francisco 
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CC:   Mr.  Eugene  J.  Hartney,  President 
Lakeshore  Park  Improvement  Club 
110  Riverton  Drive 
San  Francisco  21,    California 


Mr.  Paul  Oppermann 
Director  of  Planning 
100  Larkin  Street 
San  Francisco  2 


(APPENDIX  follows) 
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APPENDIX 

Section  5  of  the  City  Planning  Code  provides : 

"SEC.  5.   Commercial  District.   In  a  Commercial 
District  no  building  or  premises  shall  be  used  and  no 
building  shall  be  constructed  or  altered,  which  is 
arranged,  intended  or  designed  to  be  used  for  any  of 
the  following  specified  trades,  industries  and  uses: 

"(a)  Automobile  repair  shop,  unless  conducted 
in  connection  with  a  public  garage  and  as  part  thereof; 

"(b)  Bakeries  employing  more  than  five  (5) 
persons; 

"(c)  Blacksmith- or  horseshoeing  establish- 
ments; 

"(d)  Bottling  works; 

"(e)   Carting,  express  or  hauling  yard  or  storage 
yard  other  than  for  fuel; 

"(f)  Warehouse  and  storage  houses; 

"(g)  Marble,  granite,  stone  or  monumental  works; 

"(h)  Contractors'  plant  or  storage  yard; 

"(i)  Cooperage; 

"(j)  Laundry; 


Opinion  No.  11-44 
February  20,  1957 
Page  8 


(k)   Lumber  yard; 


"(1)   Uses  excluded  from  the  Light  Industrial 
District; 

" (m)   Any  kind  of  manufacturing  other  than  manu- 
facturing clearly  incidental  to  a  retail  business  conduc- 
ted on  the  premises  or  light  manufacturing  conducted  on 
any  floor  above  the  ground  floor  of  a  building; 

" (n)   Provided,  further,  however,  there  may  be 
maintained  in  a  Commercial  District  the  following: 

"1.   Printing  shops  and  the  business  of  publish- 
ing a  newspaper; 

"2.   Light  industries  clearly  incidental  to  the 
operation  of  an  amusement  park; 

"3.   Electric  sub-stations  and  telephone  exchanges; 

"4.   Public  garages  and  gasoline  service  stations 
may  be  conducted  in  a  Commercial  District  only  under  permits 
granted  by  the  Fire  Department; 

"5,   Establishments  for  hand  ironing  only  and  not 
employing  more  than  five  (5)  employees. 

"No  uses  permitted  by  Section  3  and  4  of  this  Article 
shall  be  excluded  from  the  Commercial  District. 

"Provided  further,  that  the  restrictions  herein  pro- 
vided shall  be  subject  to  the  provisions  of  Section  9  of 
this  Article  in  so  far  as  existing  non- conforming  uses  are 
concerned." 


Sections  3  and  4,  referred  to,  deal  with,  respectively,  uses 
in  a  First  Residential  District  and  in  a  Second  Residential  Dis- 
trict. 

********* 


OPINION  110.    lltj-5 
March  $,    1957 


SUBJECT:      CHIEF   PLUMBING  INSPECTOR'S   RIGHT  UNDER  SECTION   10$   OP  PLUMB- 
ING AND  GAS      APPLIANCE   CODE  TO  ALLO1  i  USE   OP  MATERIALS 
SUPERIOR   TO  MATERIALS   SPECIFIED   IN  SAID  CODE. 

Dear  Sir: 

You  have   requested  my   opinion   on   the   following  matter: 

REQUEST 

"A  request  has  been  made  on  behalf  of  the  Theodore 
Hamm  Brewing  Corporation  for  the  use  of  copper  pipe  for 
drainage  in  the  construction  of  their  proposed  new 
building. 

"There  are  no  specifications  for  copper  pipe  set 
forth  in  the  Plumbing  and  Gas  Appliance  Code. 

"The  Director  of  public  Health  has  advised  this 
office  that  Section  10$  uas  inserted  in  the  rewrite  of 
the  Code  effective  May  1,  1955,  with  the  intent  that 
permission  could  be  given  to  use  materials  better  than 
the  minimum  standards  and  Section  1103  was  intended  to 
give  flexibility  to  enforcement  of  the  Ordinance. 

"The  Chief  Plumbing  Inspector  of  the  Department  of 
Public  Health  regards  the  use  of  copper  pipe  for  drain- 
age to  be  superior  to  the  materials  specified  in  the 
Code. 

"In  view  of  the  foregoing,  does  the  Chief  Plumbing 
Inspector  have  authority  to  allow  the  substitution  of 
materials  which  are  deemed  to  be  the  equivalent  or  better 
than  materials  soecified  in  the  Plumbing  and  Gas  Appliance 
Code?" 


The  pertinent  provisions  of  the  Plumbing  and  Gas  Appliance 
Code  are  §s3l£,  335,  359,  360,  105,  1103  and  1101.   Sections  315, 
335,  359  and  3&0  specify  that,  depending  on  the  circumstances, 
drainage  pipes  shall  be  of  "service  weight  cast  iron,"  "cast  iron 
or  galvanized  wrought  iron,"  "extra  heavy  cast  iron  pipe  and 
fittings  or  standard  galvanized  wrought  iron  pipe  and  cast  iron 
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tar  dipped  fittings,"  "extra  heavy  cast  iron  or  standard  galvanized 
wrought  iron." 

Section  105  states: 

"SEC.  105.   INTERPRETATION.   It  is  the  declared 
intention  of  this  code  to  define  minimum  standards 
of  materials  and  methods  of  installation  to  adequately 
safeguard  the  health,  safety  and  public  welfare  from 
the  potential  hazards  i^hich  are  inherent  in  and  char- 
acteristic of  installations  of  plumbing  and  gas 
appliances." 

Section  1103  provides: 

"SEC.  1103.   RULES  AND  REGULATIONS:   The  Chief 
Plumbing  Inspector,  subject  to  the  approval  of  the 
Director,  may  make  and  enforce  rules  and  regulations, 
not  in  conflict  with  this  Code  or  any  laws  of  the 
State  or  ordinance  of  the  City  and  County,  to  enable 
him  to  carry  out  the  purposes  and  intent  of  this 
Code.   Said  rules  and  regulations  and  all  amendments, 
additions  and  repeals  thereto,  shall  upon  their 
adoption  be  posted  in  the  office  of  the  Plumbing 
Inspection  Division." 

Section  1101  defining  the  duties  of  the  Chief  Plumbing 
Inspector  reads  in  material  part: 

"SEC.  1101.   DUTIES  OP  CHIEF  PLUMBING  INSPECTOR.   The 
Chief  Plumbing  Inspector  shall  be  in  attendance  at  the 
Department  from  8:00  to  9:30  A.M.  and  Lj.:00  to  5:00  P.M. 
to  receive  plans  for  plumbing  and  drainage  and  to  make 
appointments  for  the  inspection  of  work  in  course  of 
construction. 

"He  shall  number  and  file  all  plans  and  specifi- 
cations accepted,  and  record  the  names  of  the  owner, 
architect,  and  plumber,  and  the  location  of  work. 

"If  the  plans  and  specifications  submitted  meet 
with  the  requirements  of  Articles  3  to  11,  inclusive, 
of  this  Code,  he  shall  issue  a  permit  allowing  the 
contemplated  work  to  be  done.   He  shall  be,  and  is, 
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required  to  demand  that  all  the  requirements  of  Articles 
3  to  11,  inclusive,  of  this  Code  be  complied  with  and, 
in  the  event  of  violation,  to  cause  the  arrest  of  the 
violator  or  violators  or  to  take  other  action  authorized 
by  law. 

"To  determine  whether  they  meet  with  all  the  re- 
quirements of  Articles  3  to  11,  inclusive,  of  this 
Code,  the  Chief  plumbing  Inspector  shall  examine  all 
plans  and  specifications  of  proposed  buildings  in 
which  it  is  intended  to  install  drainage  and  plumbing 
which  are  submitted  to  the  Central  Permit  Eureau  of 
the  Department  of  Public  ^iorks  in  connection  with 
building  permit  applications.   He  shall  not  approve 
any  such  plans  or  specifications  until  they  are  in 
strict  compliance  with  all  requirements  in  Articles 
3  to  11,  inclusive,  of  this  Code. 

"He  shall,  upon  being  notified,  examine  all 
plumbing  work  before  the  same  is  covered  up  and 
concealed,  and  if  it  is  found  to  be  in  accordance 
with  this  Code  and  rules  and  regulations  issued 
hereunder,  shall,  upon  presentation  of  an  accurate 
plan  and  specifications  of  same  by  the  plumber, 
issue  a  certificate  to  that  effect.   If,  on  examina- 
tion of  said  x\'ork,  he  finds  any  violation  of  the  provi- 
sions of  this  Code  or  rules  and  regulations,  he  shall 
require  necessary  corrections.   Upon  completion  of  any 
plumbing  work,  he  shall  examine  the  same,  and  if  it  is 
found  to  be  in  accordance  with  the  provisions  of  this 
Code,  said  rules  and  regulations,  and  the  plans  and 
specifications  filed,  he  shall  issue  a  final  certificate." 

OPINION 

It  is  familiar  law  that  courts  do  not  always  feel 

bound  by  the  literal  language  of  a  statute,  and  that,  depending 

on  the  circumstances,  they  may  allow  the  spirit  to  prevail  over 
the  letter  thereof.   (59  C.J.  96J4.) 

It  is  also  a  familiar  principle,  particularly  in 
personal  injury  law,  that  strict  compliance  with  the  letter  of  a 
statute  will  not  always  absolve  a  defendant  from  a  charge  of 
negligence.   Especially  is  this  so  where  the  statute  was  intended 
to  set  up  only  a  minimum  standard  of  care.   ( Ca mp b e 1 1  v .  F ong 
Wan..  Ao  c.A.  2d  553,  557-558)  ~~* 
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However,  the  real  question  here  is  one  of  power.  Has 
the  Board  of  Supervisors  empowered  the  Chief  Plumbing  Inspector 
to  pass  rules  and  regulations  allowing  him  to  determine  whether 
certain  materials  and  methods  are  equivalent  or  superior  to  those 
specified  in  the  Code,  and,  if  he  so  determines,  then  to  permit 
their  use? 

Uhile  the  Chief  Plumbing  Inspector  regards  the  use  of 
copper  pipe  for  drainage  as  superior  to  cast  iron,  it  is  my 
opinion  that  the  Code  has  not  delegated  to  him  power  to  make  such 
determination,  or  to  authorize  the  use  of  copper  pipe  should  he 
so  determine. 

The  Chief  Plumbing  Inspector  has  authority,  subject  to 
the  approval  of  the  Director  of  Public  Health,  to  make  rules  and 
regulations  "to  enable  him  to  carry  out  the  purposes  and  intent  of 
this  Code."   (Sec.  1103)   But  his  rules  and  regulations  cannot  be 
"in  conflict  with"  the  Code.   (Sec.  1103)  And  the  Code  expresses 
neither  purpose  nor  intent  to  allow  him  to  determine  whether 
variances  from  its  standards  shall  be  permitted.   Hence  his  power 
to  make  rules  and  regulations  is  not  of  assistance. 

The  fact  that  it  would  be  desirable  for  the  Chief 
Plumbing  Inspector  to  have  this  power  is  not  helpful.   For  as  said 
in  Kgan  v.  San  Francisco,  165  Cal.  576,  £80: 

"But,  however  worthy  the  motive,  however 
advantageous  to  the  public  the  result  soujit  to  be 
attained,  it  must  always  be  remembered  that  municipal 
corporations  are  public  bodies  of  limited  powers,  and 
that  the  validity  of  their  acts  must  be  judged  by  an 
examination  of  the  charter  or  law  defining  their 
powers,  rather  than  by  a  view  of  the  purposes  or 
results  of  those  acts." 

See,  also,  Youngs  town  Sheet  &  Tube  Co.  v.  Sawyer,  3^4-3  U.S, 
579,  6U4.,  where  it  was  said,  denying  that  the  Chief  Executive  had 
the  power  which  he  sought  to  exercise: 

"It  is  not  a  pleasant  judicial  duty  to  find  that 
the  President  has  exceeded  his  powers  and  still  less 
so  when  his  purposes  were  dictated  by  concern  for  the 
Nation's  well-being,  in  the  assured  conviction  that  he 
acted  to  avert  danger." 
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In  Von  Schmidt  v.  ]  idber,  105  Cal.  151,  159,  the 
court  said: 

"The  powers  of  a  municipality  are  to  be  exercised 
through  its  legally  constituted  agents — its  officers, 
boards,  or  departments — and  the  authority  of  each 
officer,  board,  or  department  to  exercise  any  of  the 
corporate  power  with  which  the  municipality  has  been 
clothed  must  be  distinctly  conferred  upon  that  officer, 
board,  or  department,  or  its  act  will  create  no 
obligation  against  the  municipality." 

In  Harden  v.  Superior  Court,  l\l\.   Cal.  2d  630,  6ij.l,  it  was 
said,  quoting  from  City  of  had era  v.  black,  l8l  Cal.  306,  312: 

"It  is  the  settled  law  of  this  state  and  the 
general  rule  everywhere  that  'lan^ua^e  purporting 
to  define  the  powers  of  a  municipal  corporation  is 
to  be  strictly  construed,  and  that  any  "fair,  reason- 
able doubt  concerning  the  existence  of  the  power  is  re- 
solved by  the  courts  against  the  corporation,  and  the 
power  is  denied,"'  (1  Dillon  on  hunicipal  Corporation, 
§89.)" 

In  3  Sutherland,  Statutory  Construction,  3rd  ed.,  Horack, 
§6603,  pp.  268-275,  it  is  said: 

"Administrative  agencies  are  purely  creatures  of 
legislation  without  inherent  or  common-law  powers. 
The  general  rule  applied  to  statutes  granting  powers 
to  administrative  boards,  agencies  or  tribunals  is 
that  only  those  powers  are  granted  which  are  expressly 
or  by  necessary  implication  conferred,  and  the  effect 
usually  has  been  to  accomplish  a  rather  strict  inter- 
pretation against  the  exercise  of  the  power  claimed  by 
the  administrative  body.   The  rule  has  been  variously 
phrased,  including  lan^ua^e  to  the  effect  that  a  power 
must  be  'plainly'  expressed;  that  a  power  is  not  to  be 
'inferred'  or  taken  by  'implication';  or  that  the 
jurisdiction  of  an  administrative  agency  is  not  to  be 
' presumed . ' " 
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In  Taylor  v.  Spear,  196  Cal.  709,  722,  the  court  said  of 
the  powers  of  the  Board  of  State  Harbor  Commissioners: 

".  .  .(T)he  pox^ers  of  (the  Harbor  Eoard)  are 
strictly  limited  and  defined  by  the  statute  under 
which  such  board  is  functioning," 

In  Eear  River  Etc.  Corp.  v.  County  of  Placer,  118  C.A.  2d 
66I4.,  690,  it  is  stated  that  "any  act  of "  a  "(public)  officer  to  be 
valid  must  find  express  authority  in  the  law  or  be  necessarily 
incidental  to  a  power  expressly  granted." 

It  is  said  in  Christophel  v.  Riley,  206  Cal.  21+2,  21j4» 
that  courts  "will  not  by  construction  confer  upon  such  officers 
authority  which  the  legislature  has  seen  fit  to  withhold." 

Some  of  the  above  authorities  may  be  distinguished  on 
the  ground  that  the  authority  sought  to  be  exercised  would  have 
imposed  a  financial  obligation  on  the  public  agency  involved,  or 
would  have  adversely  affected  private  property  rights,  or  on  some 
other  ground.   However,  in  any  case  where  the  power  of  public 
servants  or  agencies  is  in  question,  I  believe  the  statute  or 
ordinance  which  is  thought  to  confer  the  power  should  be  carefully 
scrutinized  to  make  sure  that  it  does. 

When  the  Eoard  of  Supervisors  enacted  the  new  Building 
Code,  it  included  an  elaborate  provision  therein  (§006)  whereby 
substitute  materials  or  methods  of  construction  might  be  approved. 
The  Board  of   Supervisors  could  have  included  such  a  provision  in 
the  new  Plumbing  and  Gas  Appliance  Code,  but  it  failed  to  do  so. 

Along  with  the  Code  provision  that  the  specified 
standards  of  materials  and  methods  of  installation  are  "minimum 
standards,"  (Sec.  105),  must  be  read  the  provision  that  there  must 
be  "strict  compliance"  with  those  standards  and  that  the  Chief 
Plumbing  Inspector  is  "required  to  demand"  such  compliance.   (Sec. 
1101)   This  leaves  him  no  leeway. 

The  reference  to  "minimum  standards''*  (Sec.  105)  may 
suggest  that  use  of  materials  which  exceed  those  standards  ought 
to  be  permitted,  but  the  Code  does  not  actually  mention  the 
possibility  of  variances  from  its  provisions;  and,  more  signif icant, 
it  does  not  purport  to  confer  power  on  any  officer  to  authorize 
variances  or  even  to  make  the  determination  that  certain  materials 
or  methods  are  superior  to  the  "minimum  standards"  laid  down  by 
the  Board. 
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In  my  opinion  no  power  has  been  conferred  upon  the  Chief 
Plumbing  Inspector  to  determine  v;hether  other  materials  are 
equivalent  or  superior  to  those  specified  by  the  board,  or  to 
permit  their  use  should  he  make  such  a  determination.   If  it  is 
felt  desirable  that  he  be  given  this  pov;er,  the  Loard  of  Supervisors 
can  amend  the  Code  and  confer  it  upon  him.   ( K  op_p_e  r  _v._  Du  laich, 
27  Cal.  2d  ii31>  k-35)      You  are  advised  accordingly. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


GEB/BJW 


To:   Mr.  Thomas  A.  Brooks 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,  California 


OPINION  NO.    lllj.6 
March  6,   1957 


SUBJECT:      APPLICATION  OP  ONE-FOR-ONE    PARKING 
ORDINANCE    TO   PUILDING  WHICH  WILL   BE 
MOVED   BUT  A   PORTION  OF   WHICH  WILL 
STILL  REMAIN  ON   THE   ORIGINAL  LOT; 
SUPPLEMENT   TO   OPINION  NO.    1133 

Dear  Sir: 

You  have   requested  an  opinion  of  the    City  Attorney  as   follows: 

REQUEST 

"With  reference    to   your  Opinion  No.    1133    '"Applica- 
tion of  One-for-One   Parking   Ordinance    to   Building   to   be 
Moved  because   of   Construction  of  Freeway1,    the    City 
Planning  Commission  is   in  receipt   of   an  application  for 
a   Building  Permit,    No.   19^4-638  dated  February  8,    1957, 
which  we    feel   may  require   an   interpretation  of   this 
Opinion. 

"This   permit  involves  moving  a  21^-unit   apartment 
house   building  from   the   Central   Freeway  Right  of   Way. 
The   existing  parking  facilities  include    ten  parking 
spaces.        The   applicant   desires   to  move    the    building 
laterally   so    that   the  major  portion  of  the  building 
will  be   on  an  adjoining  lot,   but   a  portion   of   the 
building  will  remain   on  the   original   lot.        No  addi- 
tional parking   spaces  are  provided. 

"The    City   Planning  Commission   considered   this 
application  at   its   special  meeting   of   February   ll±, 
1957  and   requested  me    to   ask  you   to   advise   us   whether 
your   Opinion  No,    1133   applies    to   this  case." 

OPINION 

The   factual    situation  presented  by  your  request   differs    some- 
what  from   the   factual   situation  upon  which  my   Opinion  No,    1133  was 
based.        The   proposed  removal-construction  in   that   instance   was 
complete   removal   of  an  existing   dwelling-unit   building   to  a   new 
lot;      the   proposed  removal-construction  in   the   present   instance, 
that   of  partial   removal   of   such  a   building   to   a  new  and   adjoining 
lot. 

It   is   noted,    however,    that    this  proposed  removal   will   result 
in  a    predominance    of   the   dwelling  units   being  removed   to    the   new 
and  adjoining  lot,    and   only  a  minor  portion   of  them  remaining  on 
the   original  1  ot.        Under    that   circumstance    the    predominance    of   the 
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dwelling  units  would  become  "dwelling  units  hereafter  constructed" 
under  said  prior  opinxon,  and  because  of  that  predominance,  the 
only  practical  ruling  is  to  hold  that  the  whole  building  becomes 
sach  construction 

However,  reference  is  made  to  the  fact  that  my  holding  in 
Opinion  No.  1133  recognized  the  efficacy  of  handling  permits  of 
this  general  character  reasonably  in  the  light  of  the  variance 
provision  afforded  by  the  one-for-one  parking  space  ordinance. 
I  perceive  that  a  reasonable  application  of  such  provision  in  this 
instance,  or  in  any  other  similar  instance,  demands  consideration 
for  the  fact  that  seme  of  the  building  will  still  remain  on  the 
original  lot,  and  also  general  consideration  for  the  hardships  being 
imposed  upon  the  applicant  as  well  as  the  general  purpose  to  be 
subserved  by  enforcement  of  the  ordinance,  including  a  liberal 
rather  than  a  harsh  construction  with  reference  to  the  space 
limitations  which  may  be  involved  in  each  particular  case.   In 
other  words,  a  reasonable  interpretation  of  the  variance  provisions 
of  the  one-for-one  parkins;  space  ordinance  with  regard  to  removal - 
type  construction  of  dwelling  units  in  most  instances  would  seem  to 
be  reasonable  improvement  of  off-street  oarkinn:  facilities  rather 
than  total  compliance  with  the  ordinance. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


RJR/TJB 


TO:  Mr.  Thomas  G.  Miller 

Secretary,  Department  of  City  Planning 
100  Larkin  Street,  Civic  Center 
San  Francisco  2,  California 


OPINION  NO.  1147 
March  7,  1957 


SUBJECT:   PAGANELLI  (FIRE  DEPARTMENT)  ENTITLED  TO  CREDIT  FOR 

PREVIOUS  THREE  YEARS  SERVICE  AS  A  HOSEMAN  UPON  RETURN 
TO  FIRE  DEPARTMENT  AFTER  VOLUNTARY  RELINQUISHMENT 
OF  POSITION 

Gentlemen: 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion  as  follows: 

REQUEST 

"This  request  for  an  opinion  is  being  made  as  you 
suggested:  herewith  embodied  is  a  letter  from  Richard 
J.  Paganelli,  Hoseman: 

January  18,  1957 

"'William  F.  Murray 

Chief,  San  Francisco  Fire  Department 

Sir: 

The  amended  version  of  the  City  Charter  which 
became  effective  in  November  of  1956  no  longer  states 
that  former  members  of  the  ^an  Francisco  Fire  Depart- 
ment be  given  full  credit  for  previous  service.   The 
Civil  Service  Commission  has  interpreted  this  to  mean 
that  former  members  may  not  be  allowed  credit  for 
previous  service. 

As  a  former  member  returning  to  the  San  Francisco 
Fire  Department  with  three  and  a  half  years  previous 
service,  I  am  naturally  interested  in  the  possibility 
of  being  granted  credit  for  this  period  of  service. 

I  have  been  advised  that  my  only  recourse  is  to 
request  that  the  Chief  of  Department  place  the  matter 
before  the  City  Attorney  for  an  opinion.   At  this  time 
I  respectfully  make  such  request. 

It  is  my  feeling  that  although  the  amended  Charter 
does  not  provide  that  full  credit  for  previous  service 
be  granted,  nothing  in  the  City  Charter  states  that  the 
granting  of  such  credit  is  prohibited.   I  therefore 
furnish  the  following  facts  for  the  information  of  you 
and  the  City  Attorney. 

On  November  14,  1955*  I  relinquished  my  position 
as  Hoseman  with  the  San  Francisco  Fire  Department  in 
accordance  with  the  provisions  of  the  Civil  Service 
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Commission.   At  that  time  the  City  Charter  allowed 
full  credit  for  former  service.   The  money  which  I 
had  accumulated  in  the  City  Retirement  System  re- 
mained in  the  hands  of  that  organization. 

I  understand  that  a  number  of  years  ago  a  case 
very  similar  to  this  was  decided  in  favor  of  a 
member  of  the  Fire  Department;  this  was  Ernest 
Banchero.   Perhaps  this  can  be  considered  as  a  legal 
precedent. ' 

"This  letter  is  self-explanatory  and  the  Board  of 
Fire  Commissioners  would  appreciate  an  early  reply." 

OPINION 

At  the  outset  of  the  current  opinion  it  should  be  stated  that 
the  "Banchero"  Opinion,  No.  504,  of  February  4,  1952,  to  which  you 
have  referred,  involved  a  paragraph  of  the  Charter  Section  36  which, 
since  the  amendments  thereto  made  in  November,  1956,  no  longer  ap- 
pears therein. 

The  specific  paragraph  herein  referred  to  is  as  follows: 


"In  determining  years  of  service  necessary  for 
a  driver,  stoker,  tillerman,  truckman  and  hoseman  to 
receive  the  annual  compensation  sum  of  $3*660,  $3900, 
and  $4080,  respectively,  as  provided  herein,  service 
rendered  prior  to  the  effective  date  of  this  amendment 
shall  be  given  full  credit  and  allowed."  (Emphasis  added) 

The  "Banchero"  opinion  required  an  interpretation  of  the  word 
"service"  as  the  same  was  used  in  the  quoted  paragraph  of  Charter 
Section  36.   It  will  be  noted  that  in  said  opinion  it  was  held  that 
the  word  "service"  had  no  words  of  limitation  appearing  in  the  under- 
scored portion,  and  that  "service"  did  not  have  to  be  continuous 
(and  without  interruption)  in  order  to  be  allowed.   In  the  "Banchero" 
case  the  previous  service  was  allowed  for  the  purposes  requested  in 
the  opinion. 

Here,  we  also  find  the  word  "service"  used- -in  this  case  in 
§36.2  of  the  charter,  which  reads  as  follows: 

"...   The  rates  of  compensation,  fixed  in  said 
ordinance, 

(a)  for  the  fourth  year  of  service  and  thereafter 
for  fireman  shall  not  exceed  .... 
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(b)  for  the  first,  second  and  third  year  of 
service  for  fireman  shall  include  the  same  amount 
of  .  .  .  ." 

As  neither  of  the  above  paragraphs  contain  any  limitations  of 
the  "service"  required  in  determing  rate  of  compensation,  on  a 
parallel  of  reasoning  to  the  "Banchero"  case,  it  would  appear  that 
the  word  "service"  did  not  have  to  be  continuous  (and  without 
interruption)  in  order  to  be  allowed. 

Therefore  when  Richard  J.  Paganelli  relinquished  his  position 
as  a  Hoseman  in  1955  after  three  years  and  some  months,  left  his 
accumulated  funds  in  the  Retirement  System  and  then  returned  to  his 
position  as  a  hoseman  within  a  short  time,  he  should  be  allowed  his 
previous  full  years  of  service  in  the  computation  of  increments  of 
pay. 

In  my  opinion  Mr.  Richard  J.  Paganelli1 s  service  in  the  Fire 
Department  does  not  have  to  be  continuous  in  order  for  him  to  be 
entitled  to  credit  for  previous  years  of  service  in  the  Fire  Depart- 
ment and  the  computation  of  increments  of  pay. 


You  are  so  advised. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Board  of  Fire  Commissioners 
Room  2,  City  Kail 
San  Francisco  2 

Attention:   Mr.  Thomas  W.  McCarthy 
Secretary. 


WJB/WFB 


Opinion  No.  1148 
March  14,  1957 


SUBJECT:  ACCUMULATED  SICK  LEAVE  AND  ANNUAL  VACATION  PAY  IN 
FIRE  DEPARTMENT;  SUPPLEMENT  TO  OPINION  NO.  1109; 
CLAIM  OP  CLARENCE  J.  NYHAN 

Gentlemen: 

I  am  in  receipt  of  your  request  for  my  opinion  ac 


follows: 


REQUEST 


"This  request  for  an  opinion  is  being  made  as  you 
suggested.  Herewith  embodied  is  a  letter  from  Clarence 
J.  Nyhan,  Lieutenant,  retired,  dated  January  18,  1957* 

"'Honorable  Board  of  Fire  Commissioners 
and  Chief  of  Fire  Department 

"'Gentlemen:   Re  accumulated  sick  leave  and 

annual  vacation  pay 

"'I  respectfully  request  an  adjustment  of 
my  annual  vacation  for  the  year  1954,  together 
with  my  accumulated  sick  leave  pay  from  Novem- 
ber 2nd,  1953  to  January  21st,  1954,  in  accord- 
ance with  a  recent  opinion  #1109  from  the  city 
attorney,  dated  August  31st,  1956.   Previous  to 
this  opinion  and  my  retirement  a  similar  request 
was  denied. ' 

"The  letter  is  self-explanatory  and  the  Board  of  Fire 
Commissioners  would  appreciate  an  early  reply." 

OPINION 

The  holdings  of  my  Opinion  No.  1109  germane  to  Lieutenant 
Nyhan's  claim  for  accumulated  sick  leave  credit  are  as  follows: 

(1)  That  "during  the  one  year  that  a  fireman  remains  absent  from 
duty  on  disability  leave  he  receives  full  pay  and  that  his  accum- 
ulated sick  leave  remains  wholly  inapplicable  during  that  period." 

(2)  That  "it  becomes  applicable  after  the  full-pay  disability 
award  expires  for  such  period  of  time  as  the  Retirement  Board  may 
continue  any  disabled  fireman  under  a  further  disability  award,  at 
less  than  full  pay,  under  the  provisions  of  the  State  Labor  Code." 
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Reference  is  also  made  to  my  subsequent  Opinion  No. 1128 
in  which  it  was  further  stated  in  regard  to  the  use  of  accumulated 
sick  leave  time  by  a  disabled  fireman,  "It  may  only  be  claimed  as  a 
supplement  to  a  service-connected  disability  award  at  less  than  full 
pay  by  a  fireman  still  in  the  service." 

Lieutenant  Nyhan's  mention  of  the  dates,  November  2,  1953 
to  January  21,  195^,  is  confusing  as  to  whether  he  claims  entitle- 
ment to  sick  leave  pay  covering  that  particular  period  of  time  or 
merely  entitlement  to  pay  in  lieu  of  accumulated  sick  leave  credit 
for  that  span  of  days  at  the  time  of  his  retirement.   However,  re- 
gardless of  which  way  we  consider  his  meaning,  his  claim  is  not 
allowable. 

The  Retirement  Board's  records  show  that  he  was  placed 
on  a  one-year  disability  benefit  equal  to  full  pay  from  August  14, 
1953  to  August  14,  195^,  and  that  on  the  latter  date  he  was  retired 
from  the  service  at  his  written  request.   It  follows,  then,  that 
under  the  holding  of  said  Opinion  Mo.  1109,  he  could  not  have  been 
entitled  to  any  sick  leave  pay  for  such  period  because  such  time  was 
included  within  the  period  of  his  disability  benefit  equal  to  full 
pay.   It  follows,  also,  that  he  may  not  now  assert  a  claim  for  pay 
in  lieu  of  accumulated  sick  leave  credit  at  the  time  of  his  retire- 
ment for,  as  stated  in  my  Opinions  1109  and  1128,  such  accumulated 
credit  may  only  be  claimed  in  connection  with  industrial  disability 
by  a  fireman  still  in  the  service,  and  even  then  only  as  a  supple- 
ment to  a  disability  indemnity  granted  "upon  certification  of  the 
medical  staff  of  the  Retirement  Board"  at  less  than  full  pay  after 
such  fireman's  full-pay  disability  benefit  ceases  under  Section  172 
of  the  Charter. 

Considering  the  case  of  Lieutenant  Nyhan  in  the  light  of 
the  above,  and  the  fact  that  the  records  show  no  certification  what- 
ever in  his  favor  to  disability  indemnity  at  less  than  full  pay 
prior  to  his  retirement,  it  necessarily  follows  that  there  was,  and 
is,  no  power  in  the  Board  of  Fire  Commissioners  to  allow  his  claim 
to  accumulated  sick  leave  credit.   You  are  so  advised. 

May  I  re-emphasize  simply  for  clarity's  sake  that  your 
Department  Rules  numbered  409  and  413,  the  same  being  set  forth  in 
full  in  my  prior  Opinion  No.  1109,  permit  no  absolute  use  of  accum- 
ulated sick  leave  credit  in  connection  with  industrial  or  service- 
connected  disability.   They  permit  only  a  conditional  use,  and  the 
conditions  are  that  the  fireman  be  still  in  the  service  and  that  he 
use  it  only  as  a  supplement  to  disability  indemnity  being  received 
by  him  upon  certification  of  entitlement  thereto  by  the  medical 
staff  of  the  Retirement  Board.   Such  conditional  use,  if  granted  at 
all,  must  come  after  the  time  of  a  disability  benefit  equal  to  full 
pay  ceases  and  before  retirement.   Whether  the  further  compensation 
at  less  than  full  pay,  necessary  under  said  rules  to  start  such 
tacking-on  or  supplementation  process,  occurs  depends  upon  the  med- 
ical certification  of  entitlement. 
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The  suggestion  which  has  come  to  me  that  such  supplementa- 
tion may  be  of  zero  is  not  well  taken.   Zero  would  mean  no  indem- 
nity being  allowed  to  the  fireman  at  all  at  less  than  full  pay  and 
in  violation  of  the  requirement  to  that  effect  under  said  Rules  409 
and  413.   If  I  were  to  torture  the  language  of  those  rules  into 
such  a  lesser  meaning  I  would  be  assuming  a  legislative  rather  than 
an  interpretative  role  with  respect  to  the  problem,  which  I  cannot 
in  good  conscience  do. 

As  to  Lieutenant  Nyhan's  claim  for  pay  in  lieu  of  unused 
vacation  time  for  the  year  1954,  you  are  advised  that  there  is  liti- 
gation pending  in  the  case  of  Mrs.  Joseph  Eella,  et  al.j  and  All 
Other  Persons  Similarly  Situated  vs.  San  Francisco,  et  al . ,  (San 
Francisco  Superior  Court  Action  No.  461795)  which  when  fully  decided 
will  be  determinative  of  Lieutenant  Nyhan's  claim.   Under  the 
circumstances,  I  deem  it  necessary  to  hold  that  his  vacation  claim 
must  await  the  outcome  of  said  case. 

I  did  note  in  reviewing  said  Opinion  No.  1109  that  in 
stating  my  conclusion  that  a  fireman  on  one-year  of  disability 
leave  is  still  in  the  service,  I  made  the  following  statement: 

"It  is  rather  an  incident  to  employment  the  same  as 
is  a  vacation,  and  in  the  recent  case  of  City  and  County 
of  San  Francisco  vs.  Industrial  Accident  Commission,  et 
al.,  (D.C.A.  Cal.  Div.  1,  yet  unreported)  it  was  held  that 
a  fireman  injured  while  on  a  vacation  is  injured  while  in 
service. " 

Said  case  has  now  been  reported  in  142  C.A.  2d  494  and  I 
wish  to  amplify  upon  my  above  statement  as  follows:   The  fireman 
involved  in  that  particular  case  suffered  a  fatal  heart  attack 
while  on  his  vacation.   It  was  held  to  be  an  industrial  accident 
only  because  the  referee  for  the  Industrial  Accident  Commission  in 
that  case  found  that  the  fireman's  activities  while  on  active  duty 
in  the  Fire  Department  were  such  as  to  have  been  the  proximate  cause 
of  the  heart  attack  which  resulted  in  his  death.   I  make  this  ampli- 
fication at  this  time  to  guard  against  possible  misinterpretation  at 
some  future  date  of  said  limited  observation  which  I  made  in  the 
prior  opinion. 

Respectfully  submitted, 

DION  R.  HOLM 
RJR/WFB  City  Attorney 

To:  Board  of  Fire  Commissioners 
Room  2,  City  Hall 
San  Francisco,  California 
Attention  Mr.  Thos.  W.  McCarthy,  Secretary 


OPINION  NO.    lllj.9 
March  Ik,    1957 

SUBJECT:   FUNCTION  OP  CITY  ATTORNEY  AS  MEMBER  OP 
RETIREMENT  BOARD;  CHARTER  SECTION  159 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  opinion  as 
follows: 

REQUEST 

"The  Retirement  Board,  at  its  meeting  held  last 
Wednesday,  February  13»  directed  that  your  opinion  be 
requested  on  the  function  of  the  City  Attorney  as  a 
member  of  the  Retirement  Board,  taking  into  account  the 
following  language  of  Section  159  of  the  Charter: 

"'The  retirement  board  shall  consist  of  the 
president  of  the  board  of  supervisors,  the  city 
attorney,  a  resident  official  of  a  life  Insurance 
company,  and  an  officer  of  a  bank  to  be  appointed 
by  the  mayor,  and  three  members  elected  from  the 
active  members,  who  shall  not  include  retired 
persons  of  the  retirement  system,  provided  that 
the  city  attorney  may  designate,  by  written  docu- 
ment filed  with  the  said  retirement  board,  an 
assistant  city  attorney  to  attend  meetings  of  the 
said  board  and  to  act  for  him  and  in  his  place.* 

"This  letter  Is  sent,  therefore,  requesting  your 
opinion,  as  directed  by  the  Board." 

OPINION 

Section  159  of  the  Charter  provides  as  follows: 

"SECTION  159.   The  retirement  system  shall  be  managed 
by  a  retirement  board,  which  is  hereby  created,  and  which 
shall  be  the  successor  and  have  the  powers  and  duties  of 
the  board  of  administration,  the  board  of  trustees  of  the 
police  relief  and  pension  fund  and  the  board  of  fire  pen- 
sion fund  commissioners.   The  retirement  board  shall  con- 
sist of  the  president  of  the  board  of  supervisors,  the 
city  attorney,  a  resident  official  of  a  life  insurance 
company,  and  an  officer  of  a  bank  to  be  appointed  by  the 
mayor,  and  three  members  elected  from  the  active  members, 
who  shall  not  include  retired  persons  of  the  retirement 
system,  provided  that  the  city  attorney  may  designate,  by 
written  document  filed  with  the  said  retirement  board,  an 
assistant  city  attorney  to  attend  meetings  of  the  said 
board  and  to  act  for  him  and  In  his  place.   The  term  of 
office  of  the  five  members,  other  than  the  ex-officio 
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members,  3hall  be  five  years,  one  term  expiring  each  year 
and  the  terms  of  such  five  members  now  holding  office  being 
unchanged  by  this  section.   The  members  of  the  retirement 
board  shall  serve  without  compensation.   The  board  shall 
appoint  an  actuary,  who  shall  hold  office  at  its  pleasure, 
and  may  appoint  a  secretary,  provided  that  the  positions 
of  secretary  and  actuary  may  be  consolidated  into  one 
position  by  the  said  board,  and  the  board  may  employ  a 
consulting  actuary  from  time  to  time.   The  secretary  or 
actuary  shall  have  the  power  to  administer  oaths  and  af- 
firmations in  all  matters  pertaining  to  the  business  of 
the  retirement  system. 

"The  retirement  board  shall  be  the  sole  authority  and 
judge,  under  such  general  ordinances  as  may  be  adopted  by 
the  supervisors,  as  to  the  conditions  under  which  members 
may  receive  and  may  continue  to  receive  benefits  of  any 
sort  under  the  retirement  system,  and  shall  have  exclusive 
control  of  the  administration  and  investment  of  such  fund 
or  funds  as  may  be  established,  provided  that  all  invest- 
ments shall  be  of  the  character  legal  for  insurance 
companies  in  California." 

No  qualifications  or  limitations  are  placed  on  the  duties 
or  functions  of  the  City  Attorney  as  a  member  of  the  retirement 
board  in  any  way  distinguishing  his  position  on  the  board  from  that 
of  any  other  member  thereof.  Accordingly,  the  City  Attorney,  or  his 
authorized  assistant  as  provided  for  in  the  charter,  has  a  position 
of  equal  standing  and  dignity  with  his  fellow  members  on  the  board. 

The  charter  provides  that  the  board  shall  be  the  sole 
authority  and  judge  as  to  the  conditions  under  which  members  may 
receive  and  may  continue  to  receive  benefits  of  any  sort  under  the 
retirement  system.   Thus,  quasi- judicial  powers  have  been  conferred 
on  the  board  (Ware  v.  Retirement  Board,  65  Cal.  App.  2d  78l)» 

As  a  member  of  the  board,  certainly,  one  Important  function 
of  the  City  Attorney,  or  his  duly  authorized  representative,  is  to 
hear  and  vote  on  all  matters  pertaining  to  the  granting  of  benefits 
under  the  retirement  system.   The  function  of  hearing  carries  with  it 
the  right  of  each  member  of  the  board  to  ask  questions  of  or  other- 
wise interrogate  applicants  and  witnesses  in  order  that  all  evidence 
might  be  placed  before  the  board  before  voting  thereon.   In  this  con- 
nection the  right  of  the  City  Attorney,  or  his  authorized  representa- 
tive, to  interrogate  is  no  greater  than,  and  by  the  same  token  no 
less  than,  that  of  any  other  member  of  the  board. 

The  charter  further  provides  that  the  board  shall  have 
exclusive  control  of  the  administration  and  investment  of  such  fund 
or  funds  as  may  be  established,  provided  that  all  investments  shall 
be  of  the  character  legal  for  insurance  companies  in  California. 
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Thus  another  function  of  the  City  Attorney,  or  his  author- 
ized representative,  sitting  as  a  member  of  the  board  is  to  hear  and 
vote  on  all  matters  pertaining  to  the  administration  and  investment 
of  funds  belonging  to  the  retirement  system. 

The  above-mentioned  functions  are  cited  for  illustrative 
purposes  only  and  are  by  no  means  the  only  functions  of  the  City 
Attorney,  or  his  authorized  representative. 

There  are  many  other  functions  of  the  retirement  board  but 
suffice  to  say  that  insofar  as  the  City  Attorney,  or  his  authorized 
representative,  is  concerned,  his  function  in  sitting  as  a  member  of 
the  board  is  the  same  as  any  other  member  thereof. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


JC/GEB 


TC:      Retirement   Board 

I4.6O  McAllister  Street 

San  Francisco    2,    California 

Attn:      James  Duffy,   Acting  Secretary 


OPINION   NO.    1150 
March   18,    1957 


SUBJECT:      HEALTH  SERVICE   SYSTEM  PROCEDURE  FOR   MEDICAL  APPROVAL 
OP  BILLS. 


Dear   Sir: 
follows: 


Your  request  for   an  opinion  on  the   above    subject   is  as 


REQUEST 


"At   the   regular  monthly  meeting   of   the  Health  Service 
Board   on  December  27,    1956   Plan   I  bills  were   approved  for 
payment. 

"Upon   inquiry  I  was   informed    that  the   Medical  Director 
had   not  medically  approved    the  bills.     Further   inquiry  re- 
vealed  that  no   one  knew     who  approved   the  bills  medically 
except    that   the  Board    signed   the  rolls  medically  approved. 

"I  request  your   opinion   as   to   the    legal  force   and 
effect   of   the   above   procedure   for  payment    of  Plan  I  medical 
bills." 

OPINION 

Your  inquiry  is  whether  the  Board  (or  its  President)  should 
sign  the  medical  roll  "medically  approved"  when  the  Medical  Director 
has  not  approved  the  bills"   The  medical  roll  lists  the  persons  with 
claims  against  the  System  and  the  amounts  of  their  claims.   It  is  in- 
cluded in  the  data  which  are  forwarded  to  the  Controller.   Upon  such 
data  the  Controller  makes  his  determination  whether  warrants  shall  be 
drawn  in  payment  of  the  claims  (Charter  §85). 

The  expression,  "medically  approved,"  Is  not  used,  much 
less  defined,  in  Charter  section  172.1  or  in  the  Board's  rules  and 
regulations.   However,  until  the  Board  defines  it  otherwise,  in  the 
above  context  it  should  be  taken  to  mean  "approved  by  the  Medical 
Director"  and  the  Medical  Director  should  sign  the  roll  "medically 
approved"  before  the  Board  (or  its  President)  approves  the  medical 
roll. 

The  certification,  to  read  as  follows, 

"I  hereby  certify  that  the  amounts  listed  in  the 
medical  rolls  submitted  herewith  have  been  medically  ap- 
proved by  me  as  Medical  Director  of  the  Health  Service 
System  and  are  in  accord  with  the  law  and  rules  and  regu- 
lations of  the  Health  Service  System,  except  as  to  items 
through  . 

Medical  Director" 
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should  appear  on  the  face  of  the  medical  roll,  in  addition  to  the  cer- 
tification of  approval  by  the  Board  (or  its  President). 

Should  the  Board  wish  to  dispense  with  approval  by  the 
Medical  Director,  it  should  send  the  roll  to  the  Controller  with  the 

simple  notation,  "Approved  by  the  Health  Service  Board,  , 

President." 

Should    the  Controller  be   of   the   opinion   that   insufficient 
data  has  been   supplied   to   him  and   that   a   claim   is  not   legal,    it    is 
his   obligation  to  withhold  approval  thereof   (Charter   §35) . 

Respectfully    submitted, 


DION  R.    HOLM 
City  Attorney 


wjb/geb 


TO:      Health  Service  System 
305  Civic  Auditorium 
61  Grove  Street 
San  Francisco   2 

Attention:      Mr.   rianiel   J.   Galvin,   Member 


OPINION  NO.  1151 
MARCH  26,  1957 


SUBJECT:   CANYON  CHERRY  PO1  ER  DEVELOPMENT:  PROVISION 
FOR  LIQUIDATED  DAMAGES  IN  CONTRACT 

Dear  Sir: 

Your  request  for  an  opinion  on  the  above  subject  is  as 
follows: 

REQUEST 

"This  is  with  reference  to  contract  specifications  being 
prepared  by  this  Department  for  the  furnishing  and  in- 
stalling Synchronous  Generators  for  the  Cherry  Generating 
Station.   One  of  the  prospective  bidders  for  this  work 
has  protested  the  inclusion  of  a  fixed  amount  for  liqui- 
dated damages,  which  is  normally  specified  in  the  special 
provisions  of  our  specifications. 

"Section  61^.,  Liquidated  Damages,  of  the  standard  general 
provisions  of  our  specifications  (copy  attached)  provides 
in  part: 

"'  Any  contract. . . .may  provide  for  the  payment  of 
agreed  liquidated  damages  to  the  City  and 
County  of  San  Francisco  for  every  calendar  or 
x-jorking  day  thereafter  during  which  such  work 
shall  be  uncompleted. 

"'The  execution  of  a  contract  by  a  Contractor 
shall  constitute  acknowledgement  by  the  Con- 
tractor that  he  understands,  has  ascertained 
and  agrees  that  the  City  and  County  of  San 
Francisco  will  actually  sustain  damages  to 
the  amount  fixed  in  said  contract....' 

"The  language  of  the  above  quoted  section  implies  that 
the  'amount  fixed'  constitutes  an  agreement  of  the  value 
of  the  damages  that  the  City  i^ould  actually  sustain  by 
reason  of  delay.   The  question  has  risen,  therefore, 
whether  omission  of  such  a  provision  constitutes  agreement 
beti^een  the  parties  that  such  damages  would  be  non-existent, 

"I  request  your  opinion  as  to  whether  omission  of  a  speci- 
fied amount  for  liquidated  damages  from  the  specifications 
would  impair  the  City's  ability  to  recover  by  legal  action 
any  damages  incurred  by  reason  of  failure  of  the  Contractor 
to  complete  certain  items  of  the  contract  within  the  time 
limits  specified." 
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OPINION 

The  San  Francisco  Charter  (Section  97)  and  the  Public 
Contract  Procedure  Ordinance  (Art.  2,  Cnaoter  X,  Part  II  of 
San  Francisco  Municipal  Code)  make  the  insertion  of  a  liquidated 
damage  clause  in  a  City  Contract  permissive.  The  election  on  the 
City's  part  to  omit  such  a  clause  would  not  constitute  an  agree- 
ment that  damages  do  not  exist  (Ramsay  vs.  Rodgers  /192J},/  60 
C.A.  73l)  nor  would  it  bar  the  City  from  maintaining  a  cause  of 
action  for  breach  of  contract  and  proving  or  attempting  to  prove 
actual  damage  suffered  (William  vs.  Faria,  /l93l/  112  Cal.  App. 

l&S.)  *■    - 

My  conclusion  is  that  the  omission  of  the  liquidated 
damage  clause  would  not  bar  a  suit  for  breach  of  the  contract. 
Whether  or  not  it  would  impair  the  City's  ability  to  recover 
damages  is  a  question  dependent  upon  all  the  facts  and  circum- 
stances at  the  time  of  the  breach.   In  other  words,  the  omission 
of  the  clause  is  tantamount  to  trading  a  suit  for  the  liquidated 
sum  for  a  suit  for  the  actual  damage  and  which  damage  will  be 
greater  is,  of  course,  not  ascertainable  in  advance. 

The  only  valid  exceotion  to  the  general  rule  that  an  agree- 
ment fixing  damages  in  anticipation  of  a  breach  is  to  that  extent 
void  (California  Civil  Code  1670)  is  where  from  the  nature  of  the 
case  it  would  be  impracticable  or  extremely  difficult  to  fix  the 
actual  damage  (California  Civil  Code  1671).   In  its  most  recent 
decision  on  the  subject  the  California  Supreme  Court  in  McCarthy  vs. 
Tally  .(1956)  1|6  Cal.  (2)  577,   at  the  middle  of  page  586,  stated: 

"We  hold  that  in  order  to  recover  on  a  con- 
tract provision  for  liquidated  damages  the  olain- 
tiff  must  plead  and  prove  that  at  the  time  the 
contract  was  entered  into  damages  in  the  event  of 
a  breach  would  be  Impracticable  or  extremely  dif- 
ficult of  ascertainment;   that  the  sum  agreed 
upon  represented  a  reasonable  endeavor  to  ascertain 
what  such  damages  would  be;  and  that  a  breach  of 
the  contract  had  occurred.   In  other  words,  no  actual 
damage  is  necessary  in  order  to  recover  under  a 
liquidated  damages  prevision  provided  that  the  case 
Is,  in  other  respects,  a  oroper  one  under  the  condi- 
tions set  forth  in  section  1671  of  the  Civil  Code." 
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The  United  States  Court  of  Appeals  has  stated  in  the  case  of 
Six .Companies  of  California,  et  al  vs.  Joint  Highway  District  No.  13 , 
(1940)  110  P.  (2)  620, at  tne  middle  of  page  625: 

"Although  a  municipality,  in  its  corporate 
capacity,  may  suffer  no  damage  from  delay  in 
the  completion  of  a  public  improvement,  it  may 
validly  contract  for  liquidated  damages  for  delay 
in  contemplation  of  the  inconvenience  and  loss 
which  will  flrw  to  its  inhabitants  for  whose  bene- 
fit the  improvement  is  intended  and  at  whose  cost 
it  is  to  be  built.   Such  is  the  rule  applied  in 
the  cases  generally.  /Citing  Case^/." 

We  have  here  a  situation  where  the  omission  of  a  liquidated 
damage  clause  could  imoair  the  city's  ability  to  recover  damages. 
As  I  have  pointed  out  in  this  ooinion,  omitting  the  clause  puts 
upon  the  City  the  burden  of  proving  actual  damages  in  a  breach  of 
contract  suit.   The  McCarthy  vs.  Tally  case  and  the  Six  Companies 
Case  (Supra)  have  stated  that  with  a  liquidated  damage  clause 
no  actual  damage  need  be  shown. 

On  the  other  hand,  the  inclusion  of  a  liquidated  damage 
clause  could  limit  the  liability  of  a  defendant  even  though  the 
actual  damage  of  the  plaintiff  exceeds  the  amount  set  in  the 
liquidated  damage  clause.   Better  Food  Markets,  Inc.  vs.  American 
District  Telegraph  Co..  (1953)  UO'Cal.  (?)  179.   In  this  case  the 
actual  loss  sustained  was  s?35»930.00  and  the  liquidated  damage 
was  set  at  $50.00.   The  Court,  in  sustaining  the  liquidated  damage 
clause  and  allowing  the  plaintiff  a  recovery  of  ^50.00  instead  of 
its  actual  loss  of  •{?35>930,00,  stated  at  the  bottom  of  page  187: 

"Nevertheless,  it  is  clear  that  the  actual 
loss  resulting  from  a  breach  could  in  many  cases 
be  less  than  the  amount  provided  for.   It  is 
equally  clear  that  in  many  other  cases  the  actual 
loss  would  exceed  that  amount.   To  construe  this 
as  a  penalty  it  would  have  to  be  s.  id  that  the 
amount  provided  to  be  paid  bore  no  reasonable 
relation  to  the  losses  the  oarties  thought  might 
be  sustained.   This  may  not  rightly  be  stated." 
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My  conclusion  therefore  is  that  you  may  legally  omit  a  clause 
for  liquidated  damages.  The  omission  would  not  be  an  agreement  that 
no  actual  damages  would  exist  in  the  event  of  a  breach. 

Whether  or  not  it  would  impair  the  City's  ability  tc  collect 
adequate  damages  cannot  be  answered  categorically  in  view  of  the 
law  as  I  have  stated  it.   Whichever  course  you  decide  to  take  it 
seems  to  me  that  the  Charter,  in  making  the  inclusion  of  the  clause 
permissive,  has  left  it  to  the  sound  discretion  of  the  department 
head  to  omit  or  include  a  liquidated  damage  clause  to  the  best 
interest  of  San  Pranciscp. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 
TATJR:Ti'IO'C 


To:    Mr.    H.   E.   Lloyd, 

Manager   and  Chief  Engineer 

Hetch  Hetchy  Water  Supply 

Power  and  Utilities  Engineering 

Bureau 

1|25>  Mason  Street 

San  Francisco  1,   California. 


OPINION  NO.  1152 
April  5,  1957 


SUBJECT:   PURCHASE  AND  USE  TAX  ORDINANCE;  EFFECT  OF 
ELIMINATION  OF  PUBLIC  WORKS  EXEMPTION  ON 
CONTRACTS  EXECUTED  WITH  CITY  PRIOR  TO 
EFFECTIVE  DATE  OF  CHANGE  IN  ORDINANCE 


Gentlemen: 

I  have  received  requests  for  opinion  as  follows: 


REQUESTS 

1.  From  Max  G.  Funke,  General  Manager, 
Recreation  and  Park  Department 

"On  June  28,  1956,  the  Recreation  and  Park 
Commission  by  Resolution  No.  2339*  awarded  a 
contract  to  the  Martinelli  Construction  Co.  for 
the  construction  of  the  above  noted  building.  On 
July  26,  1956,  the  Controller  certified  this  con- 
tract and  actual  work  in  the  field  started  immed- 
iately thereafter. 

"Enclosed  there  is  a  copy  of  a  letter  from 
the  Martinelli  Construction  Co.  requesting  com- 
pensation for  material  unpurchased  for  this 
project  as  of  October  1,  1956,  which  apparently 
is  subject  to  an  additional  sales  tax  as  a  result 
of  the  recently  enacted  City  ordinance.   The  letter 
is  self-explanatory,  and  I  would  appreciate  your 
advice  whether  the  Martinelli  Construction  Co. 
has  a  legitimate  claim  against  the  City  as  indicated 
in  their  letter." 


2.   From  Sherman  P.  Duckel,  Director, 
Department  of  Public  Works 


"Enclosure  (a) 
(b) 


ation. 


Copy  of  letter  received  from 
Hart  &  Hynding,  Inc. 
Specifications  for  project 
Elevators,  Corridors  and  Related 
Work,  Laguna  Honda  Home. 
Job  No.  1357. 

"The  above  enclosures  are  sent  for  your  consider- 
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"The  facts  related  in  the  Contractor's  letter 
are  essentially  correct  and  it  is  requested  that 
you  advise  concerning  procedure  to  be  taken  by 
this  Department  with  regard  to  the  'Purchase  &  Use 
Tax  Ordinance.'  Mr.  Blanchard,  of  your  office,  is 
investigating  this  matter  on  Bureau  of  Engineering 
contracts,  but  the  section  referring  to  City  Sales 
Tax  in  Bureau  of  Architecture  contracts  is  worded 
differently. 

The  reference  to  City  Sales  Tax  in  the  speci- 
fications is  marked  on  page  U.  It  is  the  only 
reference  to  such  tax  in  the  documents,  and  you 
will  note  that  it  is  under  Section  43,  'Modifications 
of  Contract.'   The  specifications  are  similar  for 
all  contracts  mentioned  by  the  Contractor." 

There  is  no  reference  to  our  local  purchase  and  use  tax 
in  the  specifications  for  the  Recreation  and  Park  Department  con- 
tract. 

The  only  reference  to  our  local  purchase  and  use  tax  in  the 
specifications  submitted  with  the  letter  from  Mr.  Duckel  is  on  page 
U  thereof,  under  the  general  heading  "Modifications  of  Contract" 
and  under  subheading  c,  "Limitations  Where  Contract  Price  Changes 
are  Involved."  Subdivision  c  reads  in  part  as  follows: 

"In  addition  to  those  limitations  in  Contract 
Price  changes  required  by  law,  the  Contractor  shall 
abide  by  the  following  further  limitations: 


"5.   Taxes. 


i.   State  Sales  Tax  may  be  included. 

ii.  Federal  Excise  Tax  shall  not  be 
included.  (City  Architect  will 
issue  exemption  certificates  on 
request . ) 

iii.   City  Sales  Tax  shall  not  be  included. 
(In  accordance  with  Section  No.  13 
of  the  Purchase  and  Use  Tax  Ordinance, 
property  purchased  for  use  by  the  City 
is  exempt  from  this  tax.)" 
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The  Bureau  of  Engineering  contract  referred  to  in  Mr.  Duckel's 
letter  and  forwarded  to  this  office  contains  reference  to  our  pur- 
chase and  use  tax  in  Section  17,  page  9,   of  the  specifications,  as 
follows : 

"Sec.  17.  --  CONTRACTOR  EXEMPTED  FROM  CITY 
SALES  TAX  UNDER  CERTAIN 
CONDITIONS 

"The  Contractor  is  exempted  from  paying  Purchase 
and  Use  Tax  of  the  City  and  County  of  San  Francisco 
(City  Sales  Tax)  in  accordance  with  the  provisions 
and  subject  to  the  limitations  set  forth  in  Section 
2  (p)  of  the  Standard  Specifications." 

The  Standard  Specifications,  incorporated  into  this  contract 
by  reference,  contain  the  following  provision  with  reference  to  our 
purchase  and  use  tax  in  Section  2  (p),  page  10,  under  the  general 
heading  "INSTRUCTIONS  AND  INFORMATION  FOR  BIDDERS": 

" ( p )   Contractor  Exempted  from  City  Sales 
Tax  under  Certain  Conditions . --  The  Contractor 
is  exempted  from  paying  Purchase  and  Use  Tax  of 
the  City  and  County  of  San  Francisco  (City  Sales 
Tax)  under  the  conditions  set  forth  in  Section  18, 
•Exemptions,'  Paragraph  (7)  thereof,  of  the 
'PURCHASE  AND  USE  TAX  ORDINANCE  OF  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO,'  which  reads  as  follows: 

"'Purchases  of  property  to  be  used  in  con- 
nection with  the  erection,  construction, 
repair  or  alteration  of  either  public  works 
or  buildings  belonging  to  or  being  constructed 
by  or  on  behalf  of,  or  for  the  use  of  the 
United  States  Government,  State  of  California, 
or  any  agency,  department,  political  subdiv- 
ision, district  or  public  or  municipal  cor- 
poration of  the  State  are  exempt  from  tax. ' 

"The  above  does  not  apply  in  any  way  to  tax  other 
than  the  Purchase  and  Use  Tax  of  the  City  and  County 
of  San  Francisco." 

All  of  the  above  mentioned  contracts  were  executed  prior  to 
October  1,  1956,  and  at  the  time  they  were  executed  the  quoted 
exemption  provided  by  subdivision  7  of  Section  18  of  our  Purchase 
and  Use  Tax  Ordinance  was  in  effect.  Effective  as  of  October  1, 
1956,  this  exemption  was  eliminated  from  our  ordinance  and  from 
and  after  that  date  purchases  of  property  to  be  used  in  connection 
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April  8,  1957 


Mr.  Walter  F.  Duane 

President 

San  Francisco  Fire  Commission 

220  Bush  Street 

San  Francisco  ^,  California 

Dear  Mr.  Duane: 

You  have  requested  to  be  advised  whether  the  Fire  Commis- 
sion has  the  power  to  reduce  the  period  of  suspension  of  a  member 
of  the  Fire  Department  from  a  suspension  for  two  months  to  a  shorter 
period  of  time.   The  period  of  suspension  was  issued,  as  I  under- 
stand, after  a  trial  and  hearing  by  the  Commission  pursuant  to 
Section  155  of  the  Charter. 

I  have  carefully  reviewed  the  provisions  of  the  Charter, 
the  rules  of  the  Fire  Deoartment  and  the  cases  which  have  been 
adjudicated  in  such  matters. 

It  is  conceded  that  under  Charter  Section  155>  the  Fire 
Commission  has  the  power  to  hear  charges  against  a  specific  fireman 
and  to  recommend  one  of  four  punishments  -  reprimand,  fine  not  to 
exceed  thirty  days  salary,  suspension  not  to  exceed  three  months, 
and  dismissal.  We  are  primarily  concerned  with  suspension. 

Suspension  has  been  defined  in  Carey  v.  Plainf  ield,  21 
Atl.  I4.92.   This  case  is  cited  in  Garvin  v.  Chambers,  195  Cal.  212 
at  22lj..  A  suspension  of  a  police  officer  from  office  for  a  soeci- 
fied  term  deprived  him  of  hi3  of-Tice  and  that  for  during  the  term 
for  which  he  was  suspended  he  did  not  hold  the  office  because  such 
a  suspension  was  a  discharge,  pro  tanto,  from  office. 

In  Garvin  v.  Chambers,  195  Cal.  212,  the  police  officer 
was  under  suspension  prior  to  a  formal  hearing  by  the  Police  Com- 
mission.  The  Chief  of  ^olico  requested  him  to  come  to  his  office 
with  the  idea  of  reinstatement.   The  police  officer  refused  to  enter 
the  Chief's  office  under  a  direct:  order.   The  policeman  was  forth- 
with discharged  after  a  formal  hearing  by  the  Police  Commission. 
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The  Court  held  that  the  officer  could  not  be  charged  with  insubor- 
dination because  of  the  suspension  and  returned  Mm  to  duty. 

Section  155  of  the  Charter  does  not  specifically  rive  to 
the  Police  or  Fire  Commission  the  right  to  reopen  its  own  hearings. 
Any  person  charged  and  found  guilty  and  given  the  charge  by  the 
Police  or  Pire  Commission  has  his  rights  to  test  quasi  judicial 
power  of  a  Pire  Commission  through  writs  of  certiorari  or  mandamus. 
(Hef fernan,  11  N.W,  2d  680;  Ludolph  v.  Board  of  Police  Comraiss loners, 
30  Cal.  App.  2d  211;  Hogan  v.  Retirement  Board  5tc,  13  Cal,  App.  2d 
676)  Under  either  of  these  processes  the  petitioner  must  produce 
all  the  evidence.   (Landtbom  v.  Board  of  Fire  Commissioners,  98  Cal. 
App.  629)   It  is  generally  conceded  that  a  quasi  judicial  adminis- 
trative board  loses  its  power  to  reopen  or  rehear  unless  the  power 
Is  specifically  bestowed  on  it  by  statute.   (Heortkorn  v.  Sullivan, 
67  Cal.  App.  2d  15D 

In  the  case  of  Aylward  v.  State  Board  of  Chiropractic 
Examiners,  31  Cal.  2d  833  a*  839,  the  Heortkorn  case  is  cited  as 
such:   "The  agency  may  be  bound  by  its  prior  action  where  it  has 
made  a  determination  of  a  question  of  fact  within  Its  powers,  and 
It  lacks  authority  to  reopen  or  rehear  tae   question.™  However, 
this  case  also  holds  that  a  board  has  the  implicit  power  to  review 
or  re-examine  a  question  if  the  board  has  not  acted  within  its 
jurisdiction  and  within  the  powers  conferred  upon  it,  as  where  the 
board's  order  is  not  based  on  a  determination  of  fact  but  upon  an 
erroneous  conclusion  of  law,  and  while  a  board  may  have  exhausted 
Its  power  to  act  when  It  has  proceeded  within  its  powers,  may  not 
have  exhausted  Its  power  by  doing  an  act  which  it  had  no  right  to 
do  or  by  making  a  determination  -rlthout  sufficient  evidence.   In 
such  a  case  the  power  to  act  legally  has  not  been  exercised.   Trie 
doing  of  the  void  act  Is  a  nullity  and  the  board  still  has  unexer- 
cised power  to  proceed  within  Its  jurisdiction. 

It  is  still  the  general  rule,  however,  cited  in  the 
Heortkorn  v.  Sullivan  case,  supra,  Cal.  Jur.  2d,  Vol.  2,  at  p.  279, 
Administrative  Law,  Sec.  167:  "An  administrative  agency  is  without 
power  to  revoke  a  final  administrative  decision,  reinstate  a  public 
employee  whose  removal  has  been  apnroved  by  it,  reinstate  a  revoked 
license,  or  reduce  a  penalty  which  it  has  imposed,  uiless  such 
power  Is  specifically  bestowed  by  statute." 

The  Heortkorn  case  cited  supra  is  a  case  in  whicn  dismissal 
is  involved.   There  is  no  question  chat  wrere  a  dismissal  is  involved 
the  Commission  has  no  authority  after  hearing  and  trial  to  reconsider 
the  order  of  discharge  and  to  reinstate  the  member  in  the  absence  of 
express  authority  In  the  Charter  tc  do  so. 
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The  same  proposition  is  stated  in  62  C.J.S.  Municipal 
Corporations,  §582,  p»  1171*  "Review  of  order  of  suspension.  Where 
authorized  by  statutory  or  charter  provisions,  an  order  suspending 
a  policeman  may  be  reviewed  by  an  administrative  officer  or  agency, 
such  as  a  civil  service  board  or  commission.   The  review  is  to  be 
taken,  conducted,  and  determined  in  such  manner  as  the  statutes  or 
charter  provisions  may  direct." 

The  same  general  proposition  is  cited  in  *lcQuillin,  Muni- 
cipal Corporations,  3rd   Ed.,  Vol.  Ij.,  §12.252,  "Suspension  of  officers. 
Charters  and  other  laws  usually  provide  for  the  suspension  of  muni- 
cipal officers  either  elected  or  appointed  ..." 

poi; 

37  Am.  Jur.,  Municipal  Corporations,  §239,  p«  867*  Removal 
and  Suspension,  "As  a  general  rule,  statutory  or  charter  provisions 
have  been  enacted  providing  for  the  removal  of  municipal  officers." 

Attorney  General  Opinions,  Vol.  16,  p.  211).,  Opinion  No. 
50-195*  dated  December  27,  1950,  holds  the  same  general  proposition: 
"It  ropears  to  be  the  general  rule  that  if  the  jurisdiction  of  an 
administrative  board  is  purely  statutory,  it  must  look  to  its 
statute  to  ascertain  whether  its  determinations  may  be  reopened 
(citing  cases)." 

It  is  my  opinion,  ragfretf ully,  that  in  view  of  tne  Garvin 
v.  Chambers  and  Heortkorn  v.  Sullivan  cajes,  tne  general  rules  cited, 
a  distinct  lack  of  casci  directly  involving  suspension  and  tne  re- 
opening of  a  hearing,  that  the  fire  Commission  does  not  have  the 
power  on  its  own  initiative  to  reopen  or  rehear  a  particular  case 
involving  suspension 

Tours  truly, 
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OPINION  No.  1153 
April  15,  1957 

SUBJECT:      CONSTITUTIONALITY   OP   S.B.    590  AND   S.B.    591  RELATIVE  TO 
RIGHT    OF  EMINENT  DOM  IN  BY   CITY  AND   COUNTY  TO  ACQUIRE 
PROPERTY  FOR  FHOLEPALE  PRODUCE  LARKET ;    SUPPLEMENT  TO 
OPINION  NO.    901 

Dear  Sir: 

This  will  acknowledge   receipt   of  your  request   of  April   11, 
1957,    asking  for  my  comments   on    the  validity    of    the    several   objec- 
tions  to  S.B.    590  and   S.B.    591  relating   to   the   acquisition    of   a  whole- 
sale produce  market    site  by   the  City   and  County   of  San  Francisco   on 
the   grounds   of   alleged  unconstitutionality.      I    shall  discuss   the 
points  raised    seriatim. 

OPINION 

The  first  objection  noted  is  on  the  ground  of  necessity. 
This  is  essentially  a  question  of  fact.  As  such  it  is  solely 
addressed  to  the  discretion  of  the  Board  of  Supervisors.   Certainly, 
on  principle,  the  Board  of  Supervisors  would  not  be  wholly  unreason- 
able to  determine  that  the  acquisition  of  a  wholesale  produce  market 
site  is  necessitated  through  the  extinction  of  the  old  site  by  re- 
development.  It  is  within  your  province  to  expedite  the  establishment 
of  a  modern  site  to  replace  the  old  and  to  insure  that  such  site  shall 
provide  the  optimum  conditions  of  sanitation,  efficient  and  speedy 
distribution  of  foodstuffs  so  as  to  facilitate  adequate  inspection, 
prevent  spoilage  and  facilitate  proper  observance  of  local  laws 
respecting  health,  fire  and  traffic.   In  short,  to  determine  that  the 
public  interest  and  necessity  require  that  the  City  and  County  estab- 
lish the  facility  itself.   Indeed,  under  the  Code  of  Civil  Procedure, 
Section  1214.1(2),  such  a  determination  by  the  Board  of  Supervisors 
would  be  conclusive  on  this  question  (1?  Cal.Jur.2d,  Eminent  Domain, 
section  198  at  page  7^7) • 

The  next  objection  is  phrased  as  follows:  "Land  may  be  con- 
demned by  a  public  body  but  only  for  a  public  purpose  as  distinguished 
from  a  private  purpose." 

Of  course,  the  issue  here  is  whether  the  exercise  of  the 
eminent  domain  power  by  the  City  and  County  for  the  acquisition  of  a 
wholesale  produce  market  site  is  "for  a  public  purpose.''   Or,  stated 
otherwise,  is  the  acquisition  for  such  purpose  a  "public  use?"  Cer- 
tainly a  legislative  declaration  on  this  subject  such  as  is  set  forth 
in  S.B.  591  is  entitled  to  great  weight  (11  iHcQuillin,  Municipal  C_or- 
porations,  3d  Ed.,  357);  particularly  where  the  body  on  whose  behalf 
the  acquisition  is  made  is  a  public  body  ( 18  Am.Jur.,  Eminent  Domain, 
section  lj.3  at  page  678).   Ultimately,  the  question  is  a  judicial  one. 
As  such,  when  presented  with  the  problem,  the  courts  in  America  have 
uniformly  held  that  the  legislature  may  constitutionally  authorize  a 
municipal  corporation  to  use  the  eminent  domain  power  to  establish 
markets  which  are  public  in  their  character.   (See:   Eentley  v.  City 
of  Newark,  108  N.J.L.  317,  158  Atl.  l\L3i    In  re  Cooper,  20   Hunt  (N.Y.) 
5l5,  93  N.Y.  507;  Henkel  v.  Detroit,  I4.9  Mich.  2I).9,  13  N.W.  611,  53 
Am. Rep.  14.614.) 
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The  next  objection  noted  is  phrased  as  follows:   "There  is 
no  provision  in  the  Charter  giving  the  City  the  right  to  conduct 
produce  markets,  so  the  use  of  the  property  for  a  produce  market  would 
have  to  be  by  private  persons." 

The  fact  that  the  Charter  is  silent  on  the  question  of  the 
establishment  by  the  City  of  a  wholesale  produce  market  is  no  deter- 
rent to  the  exercise  of  the  eminent  domain  power  to  acquire  such  a 
site  by  the  City.   Under  Article  11,  Sections  6  and  8  of  the  State 
Constitution,  San  Francisco  has  plenary  power  with  respect  to  munici- 
pal affairs  subject  only  to  the  restrictions  in  its  Charter. 

Since  the  establishment  of  a  market  public  in  character  is  a 
municipal  affair  (see  Bank  v.  Bell,  62  Cal.App.  320,  217  Pac.  533),  it 
follows  that  the  City  and  County  has  the  power  to  establish  and  main- 
tain such  a  market  whether  or  not  its  Charter  specifically  provides 
therefor  (^est  Coast  Advertising  Co.  v.  City  and  County  of  San  Fran- 
cisco, 1U  cTI72d~in^,"95  P. 2d  138J7  —  — 

The  next  objection  is  phrased  as  follows:   "As  the  produce 
business  would  have  to  be  conducted  by  private  individuals,  the  City 
(if  it  owned  the  land)  would  have  to  lease  the  land  to  the  private 
operators."   The  same  issue  is  implicit  in  the  next  noted  objection 
reading  as  follows:   "Land  may  not  be  condemned  to  be  leased  out  for 
a  private  purpose." 

Assuming  that  the  City  and  County  does  contemplate  leasing 
out  space  to  wholesale  produce  market  dealers  on  a  fair  and  equitable 
basis,  the  question  arises  -  does  such  prospective  leasing  affect  the 
exercise  of  the  eminent  domain  power?  Since  this  would  be  in  further- 
ance of  the  City's  ownership  and  maintenance  of  a  wholesale  produce 
market  facility,  the  answer  is  in  the  negative.   (See:   City  of 
Oakland  v.  Williams,  206  Cal.  315,  2Jk   Pac.  328;  Redeye lopmenTTAgency 
of  San  Francisco  v.  Hayes,  122  Cal.App. 2d  777,  206  P. 2d  103,  1227) 

Lastly,  the  issue  is  raised  somewhat  vaguely  of  the  effect 
of  the  recent  case  of  City  and  County  of  San  Francisco  v.  Ross,  kl\.   Cal. 
2d  52,  279  Pac. 2d  529,  holding  that  in  the  absence  of  rate  regulation 
in  its  prospective  leases,  the  eminent  domain  power  could  not  be  used 
to  acquire  city-owned  parking  facilities  since  the  public  purpose  in 
ridding  the  streets  of  traffic  congestion  would  not  be  adequately  sub- 
served. 

The  court  held  that  unless  the  City  took  measures  to  pre- 
clude exorbitant  rates  by  the  lessee  the  only  purpose  for  which  the 
eminent  domain  power  was  exercised,  alleviation  of  traffic  congestion, 
would  not  be  effectuated. 

That  case  has  no  application  to  the  instant  problem.   Setting 
rates  for  the  buying  and  selling  at  wholesale  of  produce  has  no  neces- 
sary connection  with  the  municipal  objectives  of  providing  the  vital 
community  facility  of  a  new  wholesale  produce  market  to  replace  the 
old  upon  its  extinction  by  redevelopment;  nor  is  such  rate  setting 
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necessary   to    insure   the   healthful  distribution   of    foodstuffs,    adequate 
inspection  and   proper  regulation;    nor   is   it  necessary   in  providing   a 
modern,    efficient   and    sanitary   facility  which  does   subserve   these 
objectives. 

If  there   is   any   objection  remaining,    its   tenor   seems   to  be 
that   the   prospective   lessees  of   the   facility,    the   produce   dealers   them- 
selves,   private    individuals,   will  benefit   from  the   contemplated   ac- 
quisition.     The    authorities  are    legion   that   the   mere   fact   that  private 
individuals   will  benefit  from  the   exercise   of   the   eminent  domain  power 
does  not  render   the    taking  a  non  "public    use"    where    such  benefit   is 
incidental   thereto   (2  Nichols   on  Eminent  Domain,    sec.    7*222;    see   also: 
Madera  Ry.   Co.    v.   Raymond   Granite  Co. ,    3  Cal.App.    668,    87  Pac.    27; 
Redevelopment  Agency   of  San  Franci  sco  v.   Hayes,    122  Cal.Apo.2d   777, 
266   P. 2d    105,    122 J . 

You  are   advised   accordingly. 

Respectfully    submitted, 


DION  R.    HOLM 
City  Attorney 
GPA 


To:      Board   of  Supervisors 
235  City  Hall 
San  Francisco   2 

Attention:      Mr.    JohnR.   McGrath, 
Clerk  of   the  Board 


OPINION  NO.    1151+ 
April  15,    1957 


SUBJECT:      POLIOMYELITIS    IMMUNIZATION   PROGRAM;    HOW  LONG   CONSENT 

SLIPS    SHOULD   BE  RETAINED   IN  FILES    OP  HEALTH   DEPARTMENT . 


Dear  Sir: 

You  have  requested  an   opinion  of   the  City  Attorney  as 
follows: 

REQUEST 

"As  you  doubtless  have  heard,  this  Department  has 
been  participating  in  a  Poliomyelitis  Immunization 
Program.   To  date  all  children  presenting  themselves 
for  the  first  injection  of  the  so-called  'free  vaccine' 
at  the  hands  of  the  physicians  of  this  Department 
have  been  required  to  bring  a  consent  slip  (which  I 
am  enclosing)  signed  by  the  parent  or  guardian.   When 
they  appear  for  the  second  inoculation,  they  merely 
present  the  appointment  slip  which  was  issued  at  the 
time  of  the  first  inoculation. 

"...  We  would  like  to  have  your  opinion  as 
to  how  long  these  consent  slips  must  be  retained  in 
the  files  of  the  Health  Department.   For  your  informa- 
tion, some  Health  Departments  elsewhere  have  not 
required  consent  slips;  others  have  destroyed  the 
consent  slip  upon  the  completion  of  the  three 
inoculations  and  some  still  plan  to  retain  them  for 
the  life  of  the  child." 

OPINION 

The  Poliomyelitis  Immunization  Program  in  which  you  are 
participating  is  authorized  by  Assembly  Bill  39  enacted  February 
5,  1957  as  Stats.  1957 j  Chapter  3£,  entitled,  "An  act  making  an 
appropriation  for  the  purchase  of  poliomyelitis  vaccine  and  for 
the  administration  of  a  poliomyelitis  vaccination  program,  and 
declaring  the  urgency  thereof,  to  take  effect  immediately." 


Opinion  No.  115U- 
April  15,  1957 
Pabe  2 


Government  Code  Section  26201  reads: 

"§26201.   Destruction  or  disposition  of  duplicate 
records,  etc.   The  board  may  authorize  at  any  time  the 
destruction  or  disposition  of  any  duplicate  record, 
paper,  or  document,  the  original  or  a  permanent 
photographic  reproduction  of  xvhich  is  in  the  files 
of  any  officer  or  department  of  the  county." 

Government  Code  Section  26202  reads: 

"§26202.   Destruction  or  disposition  of  records 
more  than  five  years  old.   The  board  may  authorize 
the  destruction  or  disposition  of  any  record,  paper, 
or  document  which  is  more  than  five  years  old  and 
which  was  prepared  or  received  pursuant  to  a  county 
ordinance  or  in  any  manner  other  than  pursuant  to  a 
state  statute." 

Our  local  ordinance  (S.P.  Municipal  Code  §328.2)  on 
destruction  of  records  does  not  apply  to  records  accumulated  by 
a  city  department  while  acting  in  a  state  matter.   In  my  opinion 
this  immunization  program  is  a  state  matter.   Therefore, 
Government  Code  Sections  26202  and  26201  govern. 

The  consent  slips  in  question  are  not  required  to  be 
prepared  or  received  under  the  terms  of  the  Poliomyelitis 
vaccination  statute  or  pursuant  to  any  other  state  statute. 

It  is  my  opinion  that  the  consent  slips  must  be  retained 
for  five  years.   Thereafter,  they  may  be  destroyed  upon  resolution 
of  the  Board  of  Supervisors  authorizing  their  destruction. 

However,  if  you  desire  to  make  a  permanent  photographic 
reproduction  (microfilm)  of  the  consent  slips  in  question,  which 
permanent  photographic  reproduction  is  kept  in  the  files  of  the 
Health  Officer  or  Health  Department  of  the  City  and  County  of 
San  Francisco,  the  consent  slips  may  be  destroyed  or  disposed 
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of  at  any  time  upon  authorization  of  the  Board  of  Supervisors, 
pursuant  to  Government  Code  Section  26201. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TPB/GEB 


TO:   DEPARTMENT  OP  PUBLIC  HEALTH 
101  Grove  Street 
San  Francisco  2,  California 
Attention:   George  H.  Becker,  M.D. 
Director,  Bureau  of 
Communicable  Diseases 


cc:      Mr.   T.  A.   Brooks 

Chief  Administrative   Officer 


OPINION  NO.  1155 
April  16,  1957 


SUBJECT:   CHARTER  SECTION  151.3;  NECESSITY  FOR  RETROACTIVE 
RECOGNITION  BY  CITY  OP  "NIGHT  COOK"  RATE  OP  PAY 
REFERRED  TO  IN  COLLECTIVE  BARGAINING  AGREEMENT. 


Dear  Sir: 

I  have   received,    and   I   quote  in  part,    your  following 
request  for    opinion: 

REQUEST 

"Local  Ijlj.,  Cooks  and  Pastry  Cooks  Union  has 
presented  to  the  Civil  Service  Commission  a  request 
that  employees  in  the  class  of  112  Cook  who  begin 
their  shifts  at  ij.;00  P.M.  or  after,  be  paid  the 
'night  Cook'  rate  fixed  in  the  collective  bargaining 
agreement.   The  collective  bargaining  agreements 
which  the  Commission  has  recognized  as  authority 
for  fixing  rates  of  pay  in  the  culinary  classes  in 
recent  years  have  all  contained  a  rate  of  pay  for 
'night  Cook'.  However,  none  of  the  agreements 
contained  a  definition  of  the  term  'night  Cook'. 

"Recently  the  union  presented  a  copy  of  a  stipu- 
lation entered  into  between  the  union  and  the  Golden 
Gate  Restaurant  Association  which  reads: 

"'It  is  hereby  stipulated  between  the  under- 
signed parties  that  confirmation  by  the  Golden 
Gate  Restaurant  Association  of  the  Night  Cooks 
rate  of  pay  as  the  prevailing  wage  scale  in 
Class  A  restaurants  in  San  Francisco  for  cooks 
employed  on  shifts  starting  at  I4.  p.m.  or  later 
shall  not  be  used  as  a  basis  for  the  assertion 
of  retroactive  pay  claims  in  cases  where  members 
of  the  Association  may  have  failed  to  observe 
this  prevailing  practice,  in  individual  instances; 
provided  that  this  understanding  shall  not  pre- 
clude the  Cooks  Union,  Local  l±L±,    from  continuing 
to  prosecute  any  such  wage  claims  in  presently 
existing  disputes  as  of  the  date  of  this 
stipulation. 

September  loth  193>6 

GOLDEN  GATE  RESTAURANT    COOKS  UNION,  LOCAL  1j4 

ASSOCIATION 
By  David  Rubenstein      By  Jos.  Eelardi' 

Counsel 
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"The  Commission  is  prepared  to  go  along  with  the 
definition  of  'night  Cook'  as  set  forth  in  the  stipu- 
lation and  to  give  prospective  effect  to  such  defini- 
tion insofar  as  the  same  affects  the  rate  of  pay  for 
services  rendered  in  the  future.  However,  it  is  the 
union's  position  that  the  terras  of  the  stipulation  do 
not  protect  the  city  from  claims  for  retroactive  pay 
at  the  'night  Cook's'  rate  which  may  be  filed  by 
employees  in  the  affected  class. 


"...   Accordingly  the  Commission  directed  that 
you  be  asked  to  give  your  opinion  as  to  whs  ther,  based 
on  the  facts  set  forth  above,  the  Commission  should 
instruct  the  Director  of  Public  Health  to  submit 
supplemental  timerolls  providing  retroactive  pay  for 
affected  employees  who  fall  within  the  definition  of 
'night  Cook'  as  set  forth  in  the  stipulation  above." 

Although  such  is  not  disclosed  to  be  the  fact  by  your 
foregoing  communi cation,  it  is  understood  that  the  "Night  Cook" 
rate  referred  to  in  the  respective  collective  bargaining  agreements 
is  higher  than  the  rate  therein  provided  for  the  "Cook"  category. 

OPINION 

It  will  be  recalled  that  Adams  v.  Ifolff,  Slf.  Cal.  App. 
2d  [j-35>  furnishes  the  principle  that  when,  with  regard  to  a 
particular  group  or  craft,  a  "night1'  shift  rate  of  pay  is 
established  by  collective  bargaining  and  the  same  generally 
prevails  as  a  recognized  and  paid  rate  in  private  industry  in 
San  Francisco,  the  City  is  compelled  by  the  mandate  of  Charter 
Section  l5l»3  to  pay  that  rate  to  such  of  its  employees  as  may 
perform  the  same  type  of  services  during  the  same  period  of  time. 

However,  the  application  as  precedent  of  that  principle 
must  be  localized  within  the  ambit  of  the  factual  situation  which 
moved  the  Court  to  formulate  the  rule.  Such  localization  is  attained 
by  considering  the  "night  shift"  pay  issue  framed  and  determined 
in  the  Superior  Court  proceeding  which  provided  the  judgment 
affirmed  by  the  District  Court  of  Appeal  in  the  opinion  above 
cited. 
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The  petition  for  writ  of  mandate  in  the  Superior  Court 
alleged  that  by  the  terras  of  the  collective  bargaining  agreement 
in  question  (Automotive  Machinist  Local  No.  130^) ,  a  "regular'' 
shift  was  defined  as  one  starting  at  either  8  o'clock  a.m.  or 
9  o'clock  a.m.  and  ending  at  either  5  o'clock  p.m.  or  6  o'clock 
p.m.   The  petition  further  alleged  that  by  said  same  agreement 
a  "night"  shift  (paid  at  a  premium  rate  10%  above  the  rate  for 
the  "regular"  shift)  was  defined  as  one  commencing  during  the 
period  of  a  "regular"  shift  or  upon  the  termination  thereof. 
It  was  also  alleged  that  a  "midnight'1  shift  (paid  at  a  premium 
rate  15$  above  the  rate  for  the  "regular"  shift)  was  defined  in 
the  craft  contract  as  being  one  which  followed  the  termination 
of  a  "night"  shift.   The  trial  court  found  all  of  said  allega- 
tions to  be  true  (see  file  in  Adams  v.  T  .olff,  San  Francisco 
Superior  Court  No.  3S>9&<36),  and  issued  its  writ  of  mandate 
commanding  the  City  (1)  to  pay  the  "night"  rate  to  its  automotive 
machinists  who  worked  during  the  time  defined  in  the  craft  contract 
as  a  "night"  shift,  and  (2)  to  pay  the  "midnight"  rate  to  its 
automotive  machinists  who  worked  during  the  time  defined  in  the 
craft  contract  as  a  "midnight"  shift. 

It  is  thus  evident  that  the  trial  court  and  the 
appellate  court  in  the  Adams  case  were  adjudging  the  effect  of 
a  "nit-ht"  shift  rate  of  pay  which  was  established,  in  the 
collective  bargaining  agreement  then  under  scrutiny,  both  as 
to  a  specific  amount  of  money  to  be  paid  and  as  to  a  specific 
time  within  which  services  were  to  be  performed  in  exchange 
for  such  pay. 

The  requirement  that  such  rate  be  paid  city  automotive 
machinists  was  held  to  flow  out  of  the  following  language  of 
Charter  Section  l£l«3: 

"...  whenever  any  groups  or  crafts  establish  a  rate 
of  pay  ...  through  collective  bargaining  agreements 
with  employers  employing  such  groups  or  crafts,  and 
such  rate  is  recognized  and  paid  throughout  the 
industry  and  the  establishments  employing  such  groups 
or  crafts  in  San  Francisco,  and  the  civil  service 
commission  shall  certify  that  such  rate  is  generally 
prevailing  for  such  groups  or  crafts  in  San  Francisco 
pursuant  to  collective  bargaining  agreements,  the 
board  of  supervisors  .  .  .  shall  .  .  .  fix  such 
rate  ...  for  such  groups  and  crafts  engaged  in 
the  city  and  county  service."   (emphasis  added) 
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It  would  appear  that,  for  purposes  of  resolving  our 
present  problem,  the  key  expression  in  the  context  just  quoted 
is  the  word  "establish11.  A  multitude  of  authorities  proclaim 
with  unanimity  the  meaning  which  must  be  attributed  to  that 
word. 

In  V/ells  Lamont  Corp.  v.  Bowles,  lij.9  Fed.  2d  2^h>    the 
court  said  that  the  word  "establish"  means  to  make  stable  or 
firm,  to  fix  in  permanence  and  regularity,  to  settle  and  secure 
on  a  firm  basis,  to  settle  firmly  or  to  fix  unalterably.   In 
\jayland  v.  City  of  Chicago,  21  U.E.  2d  55  (Hit),  the  court 
said  that  "establish1*  means  to  settle  finally,  to  fix  unalter- 
ably.  In  Smith  v.  Forrest,  1+9  II. H.  230,  the  court  stated  that 
"the  ordinary  meaning  of  the  word  is  to  settle  certainly  or 
fix  permanently  what  was  before  uncertain,  doubtful  or  disputed." 

Many  cases  are  cited  in  30  C.J.S.  1230  to  the  effect 
that  the  word  "establish"  means  to  make  firm  or  sure,  to  make 
stable,  to  place  upon  a  secure  foundation  or  basis.  An  identical 
definition  is  contained  in  Bouvier's  Law  Dictionary  (Baldwin 
Edition).   In  Webster's  New  International  Dictionary,  2nd  Edition, 
"establish"  is  defined  to  mean  "to  make  stable  or  firm;  to  fix 
immovably  or  firmly;  to  settle  ...  to  set  or  secure  on  a  firm 
basis." 

Keeping  in  mind  the  definitions  set  forth  above,  it 
must  be  concluded  that  prior  to  the  amendment  of  the  craft 
agreement  contained  in  the  stipulation  of  September  16,  195&  — 
which, in  effect,  defines  a  "night  cook"  as  one  whose  shift 
starts  at  I4.  p.m.  or  later  —  the  craft  contract  did  not  "establish" 
a  rate  of  pay  for  a  "night  cook".   It  is  felt  that  such  conclusion 
is  required  because  of  the  non-inclusion  in  the  (prior)  craft 
contracts  of  a  provision  specifically  indicating  the  span  of 
hours  or  "shift"  which  was  to  be  worked  in  order  to  entitle  a 
cook  to  the  amount  of  wages  which  such  contracts  recited  as  the 
rate  for  a  "ni^ht  cook".   In  this  latter  respect  our  instant 
situation  is  completely  unlike  that  which  prevailed  in  the  Adams 
case,  supra;  wherein,  as  above  noted,  the  craft  contract  provided 
not  only  a  rate  of  pay  for  the  "night"  and  "midnight"  shifts,  but 
also  specifically  defined  what,  as  to  period  of  time  worked, 
constituted  the  "night"  and  "midnight"  shifts. 

I  conceive  that  in  the  absence  of  such  definition  in  the 
craft  contract,  it  cannot  be  said  that  such  collective  bargaining 
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agreement  has  "established"  a  (premium)  rate  of  pay  for  "night  cook" 
vjhich  the  Civil  Service  Commission  shall  certify,  and  the  Board  of 
Supervisors  shall  fix  for  city  employees  of  that  craft,  as  being 
"pursuant  to  collective  bargaining  agreements1''  in  private  industry 
in  San  Francisco.   (See  first  paragraph,  Charter  Section  151.3 ») 
Without  such  definition,  the  craft  contract  does  not  contain  a 
"stable"  or  "firm"  or  "settled"  rate  for  a  "ni^ht  cook";  but, 
rather,  such  contract  omits  an  indispensable  ingredient  for  such 
stabilization  and  certainty  —  i.e.,  a  recitation  of  the  condition 
of  service  which  qualifies  the  employee  to  the  designation  of,  and 
to  demand  the  premium  pay  for,  the  "night  cook"  class. 

In  short,  a  craft  contract  which  recites  an  amount  of 
wages  for  a  shift  as  "night  cook",  but  fails  to  state  who  is  a 
"nij^ht  cook"  for  the  purpose  of  receiving  such  wages,  does  not 
"establish"  a  rate  of  pay  for  such  category  of  employee.   It  is 
obvious  that  the  word  "night"  is  too  flexible  in  meaning  to 
allow  it  to  be  stated  that  its  use  as  a  modification  or  description 
of  ohe  word  "cook",  without  more  precise  definitive  language, 
"settles",  "firms"  or  "establishes"  a  precise  class  of  cook  to 
whom  the  premium  rate  shall  be  paid. 

Accordingly,  you  are  advised,  on  the  basis  of  the  facts 
disclosed  in  your  request,  that  Charter  Section  l5l«3  does  not 
require  that  the  retroactive  wage  claims  in  question  be  paid  by 
the  City. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


WPB/BJW 


TO:      MR.    "ILLIAH  L.    HENDERSON 

Personnel  Director  and  Secretary 

Civil  Service  Commission 

151   City  Hall 

San  Francisco   2,    California 
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SUBJECT:   PUBLIC  ADMINISTRATOR,  DUTY  OF  TO  DEPOSIT 
ESTATE  MONEYS  IN  TREASURER'S  OFFICE 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  in  which  you 
ask  whether  there  is  a  duty  on  the  part  of  the  Public  Administrator 
to  deposit  estate  moneys  he  receives  while  administering  estates  with 
the  Treasurer  of  the  City  and  County  of  San  Francisco. 

In  connection  with  this  request,  I  have  also  been  asked  by 
other  city  departments  as  to  the  following: 

(1)  A  clarification  of  my  opinion  No.  848  (June  2,  195*0 J 

(2)  Whether  the  moneys  which  are  part  of  the  estates  are 
"public  funds"  which  must  be  deposited  with  the 
Treasurer; 

(3)  Whether  the  City  and  County  of  San  Francisco  may  be 
held  liable  to  the  heirs  of  the  particular  estates 
for  any  losses  suffered  by  defalcation  or  peculation 
should  said  moneys  be  deposited  with  a  private  bank 
instead  of  the  Treasurer. 

OPINION 

It  is  my  opinion  that  the  estate  moneys  the  Public  Adminis- 
trator receives  may  be  deposited  either  with  the  Treasurer  or  with  a 
private  bank,  according  to  his  preference  or  the  order  of  the  probate 
court.  Accordingly,  there  is  no  duty  on  the  part  of  the  Public 
Administrator  to  deposit  estate  moneys  with  the  Treasurer  of  the  City 
and  County  of  San  Francisco. 

The  duties  and  obligations  of  a  public  administrator  are  set 
forth  in  Sections  1140-1155  of  the  California  Probate  Code. 

Section  1147  of  the  Probate  Code,  which  governs  the  deposit, 
withdrawal  and  investment  of  estate  funds  under  his  jurisdiction, 
provides: 

"The  public  administrator,  as  soon  as  he  receives  the 
same,  must  deposit  all  moneys  of  the  estate  with  the  county 
treasurer  of  the  county  in  which  the  proceedings  are  pend- 
ing j  or,  if  not  required  for  current  expenses,  he  may 
deposit  any  amount  thereof  with  one  or  more  banks  authorized 
to  do  business  in  his  county,  and  if  there  is  none  then  with 
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any  bank  In  the  state.  The  court  may  direct  the  deposit  of 
any  such  money  with  a  bank.  Money  deposited  with  the 
county  treasurer  or  with  a  bank  may  be  withdrawn  upon  the 
order  of  the  public  administrator,  countersigned  by  the 
judge,  when  required  for  the  purposes  of  administration. 
The  moneys  thus  deposited  may  be  invested,  pending  the 
administration  of  the  estate,  in  securities  of  the  United 
States  or  of  this  state,  upon  the  same  proceedings  had  as 
in  other  cases  of  administration."   (Emphasis  added) 

In  addition,  Section  1385  of  the  California  Financial  Code 
provides : 

"Whenever  the  public  administrator  becomes  the 
administrator  of  the  estate  of  a  decedent  who  at  the 
time  of  his  death  left  money  on  deposit  with  a  savings 
bank,  the  public  administrator  may  allow  such  deposit  to 
remain  in  the  savings  bank  and  may  deposit  therein  to  the 
account  of  the  decedent  any  moneys  of  said  estate  not  re- 
quired for  current  expenses  of  administration,  and  in  such 
cases  the  public  administrator  need  not  deposit  the  same  with 
the  county  treasurer.  Moneys  so  deposited,  whether  by  the 
decedent  or  by  the  public  administrator,  may  be  withdrawn 
upon  the  order  of  the  public  administrator  countersigned 
by  a  judge  of  the  superior  court  when  required  for  the 
purpose  of  administration  or  otherwise." 

In  the  recent  case  of  People  v.  Crosby,  141  Cal.  App.  2d 
172  (1956),  the  court  stated  as  follows: 

"Under  Section  1147  of  the  Probate  Code,  the  public 
administrator  is  required  to  keep  the  moneys  of  estates 
which  he  is  administering  on  deposit  with  the  county 
treasurer  or  'he  may  deposit  any  amount  thereof  with  one 
or  more  banks  authorized  to  do  business  in  his  county. • 
Appellant  made  no  deposits  with  the  county  treasurer  but 
used  the  alternative  authorized  method  of  depositing  the 
funds  in  various  banks  under  accounts  opened  in  the  names 
of  the  several  estates."   (Emphasis  added) 

Although  the  public  administrator  in  this  case  was  accused 
of  misappropriating  the  estate  moneys,  the  court  conceded  that  the 
applicable  law  permitted  him  to  deposit  the  estate  moneys  either  with 
the  Treasurer  or  a  private  bank,  according  to  his  preference. 

In  21  Cal.  Jur.  2d  360,  Executors  and  Administrators,  §9^6, 
the  rule  is  stated  as  follows: 

"The  public  administrator  must  deposit  all  moneys 
of  the  estate  with  the  County  Treasurer  or  with  a  bank 
or  banks  authorized  to  do  business  in  his  county.  The 
court  may  direct  the  deposit  of  money  with  a  bank." 
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It  is  obvious,  I  believe,  that  the  Public  Administrator  has 
the  right  to  deposit  estate  moneys  with  a  private  bank  instead  of  the 
County  Treasurer  should  he  so  desire. 

Some  question  has  been  presented  as  to  "moneys  .  .  .  required 
for  current  expenses."   A  literal  reading  of  the  two  sections  might 
seem  to  require  that  these  moneys,  at  least,  must  be  deposited  with 
the  Treasurer. 

However,  neither  People  v.  Crosby,  supra,  nor  any  of  the 
legal  authorities  discussing  Probate  Code  Section  1147  intimate  that 
this  is  required.  Furthermore,  such  a  requirement  or  interpretation 
would  be  impractical  and  statutes  are  not  to  be  interpreted  to  produce 
impractical  or  burdensome  results.   Practically,  what  moneys  will  be 
required  for  current  expenses  is  a  matter  within  the  discretion  of  the 
Public  Administrator,  who  best  knows  the  size  and  problems  presented 
by  each  estate.  The  only  definitely  ascertainable  current  expenses 
are  the  filing  fee  to  the  County  Clerk,  a  few  notarial  fees  and, 
possibly,  the  cost  of  publication  of  notice  to  creditors.  These  small 
sums  or  "current  expenses"  are  actually  advanced  by  the  Public  Admin- 
istrator and  expended  even  before  he  receives  his  letters  from  the 
court  or  expended  immediately  on  his  appointment .  To  require  the 
Public  Administrator  to  deposit  a  few  dollars  with  the  Treasurer  so 
that  they  could  be  almost  simultaneously  withdrawn  would  entail  un- 
necessary bookkeeping  and,  actually,  subject  the  estate  moneys  to  a 
lfo   Treasurer's  tax  (Probate  Code  §1148)  which  would  be  totally  unnec- 
essary. 

This  conclusion  is  buttressed  by  the  language  of  Section 
1147  itself,  which  provides  that  moneys  deposited  with  a  private  bank 
may  be  withdrawn  at  any  time  upon  the  order  of  the  public  adminis- 
trator, when  countersigned  by  a  judge,  "when  required  for  the  purposes 
of  administration."  This  implies  that  even  moneys  required  for 
administration  expenses  may  be  deposited  with  a  bank. 

The  history  of  Section  1147  also  supports  this  interpreta- 
tion. This  section  was  originally  enacted  as  part  of  the  Code  of 
March  11,  1872,  as  Code  of  Civil  Procedure  Section  1737.  At  that 
time  the  section  read,  so  far  as  it  is  pertinent  here: 

"It  is  the  duty  of  every  public  administrator,  as 
soon  as  he  shall  receive  the  same,  to  deposit  with  the 
county  treasurer  of  the  county  in  which  the  probate 
proceedings  are  pending,  all  moneys  of  the  estate  not 
required  for  the  current  expenses  of  the  administra- 
tion; and  such  moneys  may  be  drawn  upon  the  order  of 
the  executor  or  administrator,  countersigned  by  a 
superior  judge,  when  required  for  the  purposes  of  ad- 
ministration. ..."   (Emphasis  added) 
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It  villi   be  noted  that  under  this  section  "current  expense" 
money  was  not  required  to  be  deposited  with  the  Treasurer. 

In  1907,  the  statute  was  amended  (Stats.  1907,  c.  389, 
p.  728).  The  amendment  struck  out  the  underlined  words  "not  required 
for  the  current  expenses  of  administration, "  so  that  all  moneys  were 
required  to  be  deposited  with  the  Treasurer. 

But  in  1931  the  present  Section  1147  was  enacted  as  part  of 
the  Probate  Code  (Stats.  1931,  c.  28l,  p.  662),  former  Section  1737 
being  repealed  by  Probate  Code  Section  1700.  The  annotations  to  this 
code  section  in  Deering's  California  Codes  state,  "The  stricken  out 
words  are  now  replaced  as  part  of  the  provision  for  deposit  in  bank," 
indicating  an  intent  to  revert  to  the  original  meaning,  at  least  as 
to  current  required  expenses. 

It  is,  therefore,  my  opinion  that  the  Public  Administrator 
may,  at  his  discretion,  deposit  any  or  all  estate  moneys  either  with 
a  private  bank  or  with  the  County  Treasurer.  No  contrary  implica- 
tion or  meaning  is  to  be  given  my  Opinion  No.  848. 

Since  all  withdrawals  from  a  bank  must  be  countersigned  by 
the  probate  judge  and  periodic  accountings  must  be  made  to  him,  a 
control  is  kept  on  the  Public  Administrator's  actions  as  to  all  moneys 
he  chooses  to  deposit  therein. 

The  only  limitation  placed  on  the  Public  Administrator  is 
that  he  must  deposit  the  estate  moneys  either  with  the  Treasurer  or 
a  private  bank  "as  soon  as  he  receives  the  same." 

The  various  constitutional,  statutory  or  charter  sections 
which  apply  to  deposit  of  "public  funds"  by  public  officers  are  not 
applicable  to  the  estate  moneys  under  the  jurisdiction  of  the  Public 
Administrator.  The  Public  Administrator  is  governed  by  the  special 
statutory  sections  applicable  to  him  (Probate  Code,  §§1140-1155). 
Where  there  are  no  statutes  specifically  governing  him  in  the  dis- 
charge of  his  duties,  he  has  such  powers  and  duties  as  would  apply 
to  administrators  generally.  Estate  of  McMillln  (1956),  46  Cal.  2d 
121,  129. 

In  Estate  of  McMillin,  supra,  the  governing  principle  is 
stated  as  follows : 

"While  undoubtedly  the  public  administrator  is 
'primarily  a  public  officer  performing  essentially 
a  governmental  function'  (Estate  of  Miller,  5  Cal.  2d 
588,  594),  he  also  acts  in  another  capacity.  When  by 
virtue  of  his  office,  he  is  appointed  the  administrator 
of  a  particular  estate,  he  becomes  as  to  that  estate  the 
trustee  of  a  private  trust.   (See  Evans  v.  Superior 
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Court,  14  Cal.  2d  563,  574.)  While  his  official  character 
is  not  changed  in  the  sense  that  he  remains  a  salaried 
county  officer  and  he  must  comply  with  statutory  provisions 
regulating  his  administration  of  estates  by  virtue  of  his 
office,  such  as  paying  into  the  county  treasury  all  com- 
missions allowed  by  the  court  for  his  services  (County  of 
Los  Angeles  v.  Kellogg,  146  Cal.  590,  595-596),  at  the  same 
time  his  authority  to  administer  a  particular  estate  is 
derived  from  the  issuance  of  letters  of  administration  to 
him.   It  is  true  that  his  powers  and  duties,  because  of 
his  official  character,  differ  in  several  respects  from 
those  of  other  persons  who  may  be  appointed  administrators. 
(Prob.  Code,  §§1140-1155;  County  of  Los  Angeles  v.  Kellogg, 
supra,  p.  59^;  Estate  of  Miller,  supra,  5  Cal.  2d  588, 
593-594.)  But  where  there  is  no  statutory  or  charter  pro- 
visions specifically  governing  the  public  administrator 
in  the  discharge  of  his  duties,  then  he  has  such  powers 
and  duties  as  would  apply  to  administrators  generally. 
(Prob.  Code,  §1142.)" 

Accordingly,  the  particular  sections  applicable  to  the  pub- 
lic administrator  control,  and  Section  1147  of  the  Probate  Code  and 
Section  1385  of  the  Financial  Code  permit  him  to  deposit  the  estate 
funds  with  a  private  bank.   People  v.  Crosby,  supra. 

Should  the  Public  Administrator  follow  his  rights  under 
these  sections  and  deposit  the  estate  moneys  with  a  private  bank, 
the  City  and  County  of  San  Francisco  could  not  be  held  liable  for  any 
losses  suffered  by  the  heirs  or  legatees  through  any  actions  by  the 
Public  Administrator. 

By  deposit  of  the  funds  with  a  private  bank  the  beneficiar- 
ies of  an  estate  being  handled  by  a  public  administrator  take  no 
greater  risk  than  any  other  beneficiaries  where  a  private  administra- 
tor deposits  the  estate  moneys  in  a  bank  and  is  covered  by  a  private 
bond. 

You  are  so  advised. 

Respectfully  submitted, 

RS/GEB  DION  R.  HOLM 

City  Attorney 
To:  Mr.  W.  A.  Robison 

Public  Administrator 

463  City  Hall 

San  Francisco  2 


Opinion  No.  115  7 
April  17,  1957 

SUBJECT:  UNCLAIMED  BAIL  MONEY,  SECTION  1463  (2)  PENAL  CODE. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  opinion  as 
follows: 

REQUEST 

"On  January  25 ,    1956,  Mr.  Arnold  Ertz  deposited  with 
this  court  the  sum  of  $100.00,  bail  receipt  No.  45349,  in 
the  action  PEOPLE  vs  SILVIA.   On  February  3,  1956,  the 
defendant  Silvia  was  acquitted.  On  February  13  >  1957 
Mr.  Ertz  presented  his  bail  receipt  and  requested  refund 
of  the  bail  on  deposit.   This  money  is  still  on  deposit 
in  our  Trust  Account  9721,  and  has  not  been  transferred 
to  Revenue  Account  6833. 

"In  view  of  the  provisions  of  Penal  Code  Section  1463  (2, 
and  related  Section  1309  governing  Superior  and  Justice 
Courts,  should  the  Clerk  requisition  the  Controller  to  refund 
the  deposit  to  Mr.  Ertz,  or  must  the  Clerk  transfer  the  money 
to  Revenue  Account  6833,  unclaimed  bail? 

"If,  in  your  opinion,  the  court  has  jurisdiction  only 
to  order  the  transfer  of  the  money  to  Revenue  Account  6833, 
by  what  procedure  should  Mr.  Ertz  secure  reimbursement  for 
his  bail  deposit? 

"In  several  other  instances,  depositors  of  bail  whose 
addresses  are  known,  have  failed  to  demand  the  return  of 
bail  prior  to  the  transfer  of  the  deposits  from  Trust  Account 
9721  to  Revenue  Account  6833-   If,  the  identity  and  addresses 
of  the  depositors  being  known,  this  would  constitute  an 
unjust  enrichment  of  the  County,  by  what  procedure  should 
these  depositors  present  their  claims  for  refund? 

"Your  opinion  as  to  the  proper  course  of  action  to  be 
pursued  under  the  circumstances  outlined  above  will  be 
greatly  appreciated." 

OPINION 

Sections  of  the  Penal  Code  referred  to  in  your  request 
are  as  follows : 

Penal  Code  §1463  (2): 


"Unclaimed  bail.   All  money  deposited  as  bail  which  has  not 
been  claimed  within  one  year  after  the  final  disposition  of  the 
case  in  which  such  money  was  deposited,  or  within  one  year 
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after  an  order  made  by  the  court  for  the  return  or  delivery 
of  such  money  to  any  person,  shall  be  apportioned  between 
the  city  and  the  county  and  paid  or  transferred  in  the  man- 
ner hereinabove  provided  for  the  apportionment  and  payment 
of  fines  and  forfeitures.  This  paragraph  shall  control 
over  any  conflicting  provisions  of  law." 

Penal  Code  §1309: 

"Whenever  any  money  has  been  or  is  deposited  as  bail  in 
any  criminal  action  or  proceeding,  including  but  not  limited 
to  any  proceeding  in  habeas  corpus ,  in  a  superior  court 
either  before  or  after  the  effective  date  of  this  code  sec- 
tion and  it  is  made  to  appear  to  the  satisfaction  of  the 
court  or  judge  by  affidavit  or  by  testimony  in  open  court 
that  more  than  three  years  have  elapsed  since  the  exonera- 
tion or  release  of  said  bail  and  that  said  money  cannot  be 
paid  out  because  the  owner  thereof  cannot  be  found ,  the  court 
or  judge  must  direct  that  such  money  shall  be  deposited  in 
the  general  fund  of  the  county." 

Penal  Code  §1309  pertains  to  the  Superior  Court,  whereas 
Section  1463(2)  applies  to  municipal  or  justice  courts  and  therefore 
an  interpretation  of  the  latter  section  is  involved  as  the  question 
is  one  of  money  deposited  as  bail  with  the  Clerk  of  the  Municipal 
Court . 

The  alternative  disposition  of  unclaimed  bail  allowed  for 
in  §1463(2)  which  reads: 

"...  or  within  one  year  after  an  order  made  by  the 
court  for  the  return  or  delivery  of  such  money  to  any 
person,  ..." 

must  be  analyzed  to  determine  whether  such  order  of  the  court  would 
extend  the  time  for  a  refund  of  bail  which  has  not  been  claimed 
within  one  year  of  the  final  disposition  of  a  case. 

The  purpose  of  Penal  Code  §1463,  in  my  opinion,  is  to  des- 
ignate the  manner  in  which  the  disposition  of  money  deposited  as  bail 
shall  be  disbursed  within  a  definite  period  of  time  to  avoid  account- 
ing for  such  deposits  indefinitely. 

"Every  statute  must  be  construed  with  reference  to  the 
object  intended  to  be  accomplished  by  it;  and  in  order  to 
ascertain  this  object,  it  is  proper  to  consider  the  occasion 
and  necessity  of  its  enactment. 

"Where  a  statute  may  be  given  a  grammatical  construc- 
tion leading  to  a  result  in  manifest  opposition  to  its  pur- 
pose and  intent,  or  in  circumvention  of  its  paramount 
object,  such  construction  will  be  rejected  and  one  adopted 
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which  will  effectuate  or  carry  out  the  object  designed 
by  the  Legislature  to  be  accomplished  by  the  Act." 

(Golden  &  Co. ,  v.  Justice  Court  of  Woodland 
Township,  23   C.A.  77a,  779. ) 

It  is  my  opinion  that  Penal  Code  Section  1463(2)  limits 
the  time  in  which  the  court  may  make  an  order  for  a  release  of  money 
deposited  as  bail  to  one  year  after  the  final  disposition  of  a  case] 
and  further  that  this  section  limits  the  time  for  such  refund,  where 
an  order  therefor  has  been  made  prior  to  the  disposition  of  a  case, 
to  one  year  from  the  making  of  such  an  order.   In  other  words  the 
section  sets  up  an  alternative  period  of  limitations,  to-wit,  one 
year  from  the  final  disposition  of  the  case,  or  one  year  after  the 
court  orders  return  of  the  bail,  whichever  first  occurs.  Were  this 
not  the  intent,  the  court  could  order  return  of  bail  10,  20  or  50 
years  after  final  disposition  of  the  case.   I  do  not  believe  this 
was  intended. 

I  would  like  to  point  out  that  there  are  no  decisions  on  the 
specific  question  involved  in  your  request  relating  to  Penal  Code 
§1463.  It  is  possible  that  the  courts  might  interpret  the  alterna- 
tive discussed  above  as  extending  the  time  for  refund  of  bail  to  one 
year  from  an  order  of  the  court  regardless  of  the  time  of  the  dispo- 
sition of  a  case.   Although  the  court  might  not  take  such  a  broad 
interpretation,  it  is  possible  that  the  court  would  be  of  the  opinion 
that  the  time  for  refund  of  bail  is  one  year  from  the  time  of  such 
order  for  refund  of  bail  provided  the  order  is  made  within  one  year 
of  such  final  disposition.   Due  to  the  possibility  of  a  conflict  as 
to  interpretation  in  this  matter  it  might  be  advisable  for  the  court 
to  make  its  order  for  the  exoneration  or  refund  of  bail  at  the  time 
of  final  disposition  of  a  case  and  by  doing  so  the  time  for  a  refund 
of  bail  would  be  barred  one  year  after  the  final  disposition  of  the 
case. 

The  following  sections  of  the  Penal  Code  are  pertinent  in 
determining  when  a  person  is  entitled  to  a  refund  of  bail: 

Penal  Code  §1165 : 

"Where  a  general  verdict  is  rendered  or  a  finding  by 
the  court  is  made  in  favor  of  the  defendant,  except  on  a 
plea  of  not  guilty  by  reason  of  insanity,  a  judgment  of 
acquittal  must  be  forthwith  given.   If  such  judgment  is 
given,  or  a  judgment  imposing  a  fine  only,  without  imprison- 
ment for  nonpayment  is  given,  and  the  defendant  is  not 
detained  for  any  other  legal  cause,  he  must  be  discharged, 
if  in  custody,  as  soon  as  the  judgment  is  given,  except 
that  where  the  acquittal  is  because  of  a  variance  between 
the  pleading  and  the  proof  which  may  be  obviated  by  a  new 
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accusatory  pleading,  the  court  may  order  his  detention,  to 
the  end  that  a  new  accusatory  pleading  may  be  preferred ,  in 
the  same  manner  and  with  like  effect  as  provided  in  Section 
1117." 

(Deposits  in  lieu  of  bail  must  be  refunded  where  there  has 
been  a  decision  in  favor  of  accused.  8  C.J.S.  [bail]  Sec- 
tion 53b.) 

Penal  Code  §1188: 

"...  But  if  no  evidence  appears  sufficient  to  charge 
him  with  any  offense,  he  must,  if  in  custody,  be  discharged; 
or  if  admitted  to  bail,  his  bail  is  exonerated;  or  if  money 
has  been  deposited  instead  of  bail,  it  must  be  refunded  to 
the  defendant  or  to  the  person  or  persons  found  by  the  court 
to  have  deposited  said  money  on  behalf  of  said  defendant;  and 
the  arrest  of  judgment  shall  operate  as  an  acquittal  of  the 
charge  upon  which  the  indictment  or  information  was  founded." 

A  person  is  entitled  to  exoneration  of  bail  or  refund  of 
money  deposited  after  acquittal.  At  the  time  of  acquittal  the  per- 
son charged  has  the  right  to  demand  an  order  for  the  exoneration  of 
bail  or  the  refund  of  money  deposited  by  him. 

"...  where  cash  bail  has  been  deposited  in  a 
criminal  case,  not  by  the  defendant,  but  by  a  third  party, 
the  third  party  is  entitled  to  the  return  of  his  money, 
upon  application  therefor,  when  the  defendant  has  in  effect 
surrendered  himself  by  appearing  in  court  for  the  pronounce- 
ment of  judgment,  and  the  court  has  no  jurisdiction  under  the 
circumstances  to  order  the  bail  applied  to  the  payment  of  the 
fine  imposed  on  the  defendant."   ( Rodman  v.  Superior  Court, 
13  Cal.  2d,  p.  263.) 

"When  money  has  been  deposited,  a  receipt  shall  be 
issued  in  the  name  of  the  depositor.   If  the  money  remains 
on  deposit  at  the  time  of  a  judgment  for  the  payment  of  a 
fine,  the  clerk  must,  under  the  direction  of  the  court, 
if  the  defendant  be  the  depositor,  apply  the  money  in  satis- 
faction thereof,  and  after  satisfying  the  fine  and  costs, 
must  refund  the  surplus,  if  any,  to  the  defendant.   If  the 
person  to  whom  the  receipt  for  the  deposit  was  issued  was 
not  the  defendant,  the  deposit  after  judgment  shall  be 
returned  to  the  depositor."  (Penal  Code  §1297.) 

As  Mr.  Arnold  Ertz  deposited  the  $100  in  the  action  of 
People  v.  Silvia,  he  was  entitled  to  a  refund  of  the  money  after 
judgment.  Mr.  Ertz  did  not  present  his  bail  receipt  and  request 
refund  of  the  bail  until  February  13,  1957.   As  the  final  disposi- 
tion of  the  case  was  at  the  time  of  acquittal  of  Mr.  Silvia  on  Feb- 
ruary 3,  1956,  the  request  for  refund  was  not  made  within  one  year 
after  the  final  disposition  of  the  case.   Nor  was  any  claim  therefor 


Opinion  No.  1157 
April  17,  1957 
Page  5 

made  within  one  year  after  an  order  by  the  court  for  return  of  bail. 
In  fact  no  order  has  been  made  and  the  time  for  making  one  has 
expired.  The  money  therefore  becomes  unclaimed  bail  and  is  to  be 
apportioned  and  transferred  in  the  manner  provided  for  the  apportion- 
ment of  fines  and  forfeitures  set  out  in  §1463  of  the  Penal  Code . 
The  Clerk  of  the  Municipal  Court  is  therefore  required  to  transfer 
the  money  to  the  unclaimed  bail  account,  Revenue  Account  No.  6833. 

In  answer  to  your  next  question  there  is  no  procedure  for 
Mr.  Ertz  to  secure  reimbursement  for  a  bail  deposit  once  the  money 
becomes  unclaimed  bail,  as  such  deposit  is  apportioned  as  stated  in 
the  last  paragraph. 

In  regard  to  depositors  of  bail  whose  addresses  are  known 
but  have  failed  to  demand  the  return  of  bail,  there  is  no  legal 
obligation  to  notify  such  depositors  of  their  right  to  the  return 
of  bail  or  money  deposited  as  bail.  There  would  be  no  objection  to 
notifying  such  depositors  of  their  rights  and  the  possibility  of 
forfeiture  under  §1463(2).   As  there  is  no  legislation  regarding 
notice  to  depositors  the  question  therefore  is  one  of  administrative 
procedure  and  policy  to  be  determined  by  the  Municipal  Court  through 
its  officers. 

Respectfully  submitted, 


DION  R.  HOLM 
PRK/GEB  City  Attorney 


TO:   Ivan  L.  Slavich,  Clerk 

of  the  Municipal  Court 
301  City  Hall 
San  Francisco  2 


OPINION  NO.  1158 
April  23,  1957 

SUBJECT:   PEPC  ORDINANCE;  WHETHER  ORDINANCE,  IF  ENACTED,  WOULD 
BE  IN  CONFLICT  WITH  LEGISLATION  NOW  PENDING  BEFORE 
STATE  LEGISLATURE 

Gentlemen: 

Mr.  McGrath  has  submitted  to  me  your  request  for  opinion  as 


follows 


REQUEST 


"During  the  consideration  of  the  FEPC  ordinance 
the  question  was  raised  as  to  whether  the  ordinance, 
if  enacted,  would  be  in  conflict  with  legislation 
now  pending  before  the  State  Legislature  if  it  should 
be  enacted. 

"At  the  direction  of  the  Chairman  of  the  Committee, 
Supervisor  Halley,  both  parties  in  the  issue  presented 
memorandums  to  support  their  respective  contention. 

"I  have  been  directed  by  the  County,  State  and 
National  Affairs  Committee  to  refer  these  presentations 
to  you  with  the  request  that  you  submit  your  opinion 
on  the  question." 

OPINION 

In  my  opinion,  it  is  quite  possible  that  the  courts  would 
hold  that  the  FEPC  ordinance,  the  adoption  of  which  you  have  under 
consideration,  would  conflict  with  the  legislation  now  pending  in 
Sacramento  (AB  7  and  AB  2000),  should  that  legislation  be  enacted 
in  its  present  form.   (See,  however,  suggestions  made  in  the  last 
two  paragraphs  hereof.) 

Both  the  ordinance  and  the  Assembly  bills  contemplate  the 
formation  of  commissions  to  hear  and  rule  upon  charges  of  unlawful 
employment  practices  (discrimination  in  employment  because  of  race, 
creed  or  color),  such  rulings  to  be  enforced  by  the  courts  (in  the 
case  of  the  Assembly  bills,  by  contempt  proceedings;  in  the  case  of 
the  ordinance  by  criminal  proceedings  and  fine). 

I  believe  there  can  be  no  doubt  that  the  state  could  properly 
consider  the  matter  of  equality  of  opportunity  in  employment  a 
matter  of  state-wide  concern  and  enact  this  legislation  (AB  7  or 
AB  2000)  and  thus  control  the  matter  on  a  state-wide  basis.   If  such 
legislation  is  enacted,  it  would  be  a  state  affair  and  state  law 
would  prevail  over  a  local  ordinance  in  the  matter. 
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With  reference  to  conflict,  our  local  commission  would,  so  far 
as  the  cases  which  are  brought  before  it,  detract  from  the  State  com- 
mission's exercise  of  its  jurisdiction.  Or,  if  cases  filed  with  our 
local  commission  were  filed  concurrently  or  subsequently  with  the 
State  commission,  the  possibility  of  conflicting  orders  might  arise. 
Punishment  might  be  meted  out  pursuant  to  our  local  ordinance  in  a 
case  where  the  State  commission  found  no  violation,  or  vice  versa. 

The  principles  applicable  in  determining  whether  our  local 
ordinance  could  stand  are  clear.  They  are:  If  the  State  legisla- 
tion was  intended  by  the  Legislature  to  cover  the  entire  field,  local 
legislation  is  invalid.   If  the  Legislature  did  not  intend  to  cover 
the  entire  field,  a  local  ordinance  supplementary  to  the  State  legis- 
lation is  valid.  A  conflicting  ordinance  is  invalid.   (Pipoly  v. 
Benson,  20  Cal.2d  366) 

A  study  of  AB  7  and  AB  2000  indicates  to  me  an  intent  that 
the  State  legislation  shall  cover  the  entire  field.  Frequently  State 
legislation  makes  provision  for  adoption  of  local  ordinances  on  the 
same  subject.  These  bills  do  not. 

Section  1433  of  AB  2000,  which  provides  that, 

"Nothing  contained  in  this  act  shall  be  deemed  to 
repeal  any  of  the  provisions  of  the  civil  rights  law 
or  of  any  other  lav/  of  this  State  relating  to  discrimina- 
tion because  of  race,  religious  creed,  color,  national 
origin  or  ancestry, " 

in  my  opinion  has  reference  to  other  State  statutes  as  distinguished 
from  city  or  county  ordinances . 

If  the  Legislature  does  intend  that  cities  may  set  up  their 
own  fair  employment  practice  commissions,  it  can  easily  so  provide. 
Until  it  does  so,  my  view  of  AB  7  and  AB  2000,  in  their  present  form, 
is  that  local  commissions  operating  in  the  same  field  as  the  State 
commission  are  not  contemplated. 

Were  the  Assembly  bills  amended  to  recognize  the  propriety 
and  legality  of  local  commissions  and  to  provide  that  a  person  filing 
charges  before  the  State  commission  could  not  proceed  in  the  same 
matter  before  a  local  commission,  and  vice  versa,  the  legislative 
intent  would  be  clear  and  the  possibility  of  conflict  would  be  re- 
moved. 

In  conclusion  it  may  be  pointed  out  that  even  in  matters  of 
state-wide  concern,  local  legislation  is  permissible  until  a  State 
statute  has  occupied  the  field.  Thus,  should  this  ordinance  be 
enacted,  it  would  be  perfectly  valid  and  effective  until  State  legis- 
lation is  enacted.    And  it  would  be  effective  after  such  enactment 
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provided  the  State  Legislature  did  not  intend  to  occupy  the  entire 
field,  and,  on  the  contrary,  intended  that  local  nonconf licting 
legislation  should  subsist. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


GEB/LSM 


TO:   BOARD  OP  SUPERVISORS 
235  City  Hall 
San  Francisco  2 

Attention:  Mr.  John  R.  McGrath 
Clerk  of  the  Board 


No.  1158 -A 
April  ?3,  1957 


Mr.  John  ft,  HcGr.v 

Clerk,  Board  of  Supervisors 

235  City  Hall 

San  Francisco  ",  California 

Dear  Sir: 

I  have  reviewed  the  suggested  amendments  to  the  proposed 
FEPC  ordinance,  attached  to  your  April  11,  1957  letter,  as  ori 
inally  formulated  and  as  clarified  by  the  proposed  modifications 
and  in  my  opinion  the  proposals  to  amend  Sections  5,  8  and  9  may 
be  legally  adopted  and  incorporated  into  the  ordinance  without 
invalidating  the  ordinance. 

With  reference  to  the  amendment  proposed  to  the  ordinance 
by  the  suggested  addition  of  Section  1;  thereto  relating  to  the 
possible  enactment  of  state  legislation  and  the  matter  of  juris- 
diction in  such  event,  you  are  referred  to  my  opinion  No.  i 
dated  April  £3,  1957.  The  adoption  of  this  amendment  v.ould  not 
alter  my  conclusion  therein  expressed  regarding  conflict  between 
the  ordinance  and  the  pending  state  legislation  on  the  same  subject 
if  the  latter  is  enacted  in  its  present  form. 

Further,  the  last  sentence  of  this  suggested  amendment 
requiring  the  complainant  to  waive  rights  under  the  state  law  as 
a  condition  precedent  to  the  local  commission  taking  jurisdiction 
is  of  doubtful  validity  in  view  of  the  provisions  of  Section  3513 
of  the  Civil  Code  which  reads t 

II  Anyone  may  waive  the  advantage  of  a  law  intended 
solely  for  his  benefit.  But  a  law  established  for  a 
public  reason  cannot  be  contravened  by  a  private  agree- 


nent . 


■ 


In  any  event,  I  do  not  believe  that  such  an  agreement  */ould 
be  binding  on  the  State  Fair  Employment  Practices  Commission  contem- 
plated under  the  present  provisions  of  the  pending  state  legislation 
or  would  be  effectual  to  preclude  it  from  assuming  jurisdiction  of 
the  same  case  if  it  wished  to  take  such  action. 

You  are  thus  advised. 

Yours  truly, 

DION  d.   m 
City  Attorney 
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OPINION  NO.    1159 
April  2k,    1957 

SUBJECT:      PROPRIETY  OP  POLICY  OF   CITY  AND  COUNTY   OP  SAN  FRANCISCO 
IN  NOT   GRANTING  VACATION    TO  AN  EMPLOYEE  POR   THE   CALENDAR 
YEAR   IN  WHICH  EMPLOYEE  HAS   BEEN  ABSENT  POR  THE  ENTIRE 
YEAR   ON  DISABILITY  LEAVE  UNDER  WORKMEN'S   COMPENSATION J 
SUPPLEMENT   TO   OPINION   NO.    1109. 


Dear  Sir: 
follows: 


You  have   requested  an   opinion  of   the   City  Attorney  as 


REQUEST 


"In  connection  with  your  Opinion  No.  1109  of  August 
31,  1956,  your  further  advice  is  respectfully  requested 
as  to  the  following: 

"On  December  19,  19l|6  the  Civil  Service  Commission 
adopted  a  ruling  that  'An  employee  on  workmen's 
compensation  for  an  entire  calendar  year  shall  not  be 
paid  vacation  allowance  during  or  for  such  calendar  year' , 
Since  that  time  vacations  have  not  been  granted  to  an 
employee  who  has  been  absent  because  of  an  industrial 
injury,  and  who  has  been  under  workmen's  compensation 
for  an  entire  year.   There  are  cases  on  record  of 
employees  on  disability  leave  and  under  workmen's 
compensation  continuously  for  several  calendar  years. 
An  employee  otherwise  qualified  for  vacation  is  granted 
vacation  during  a  calendar  year  in  which  he  has  worked, 
even  though  he  may  have  been  on  disability  leave  and 
under  workmen's  compensation  for  a  portion  of  such  year. 

"In  view  of  the  broad  language  of  Opinion  No.  1109 
concerning  the  vacation  rights  of  employees  on  disability 
leave,  your  further  opinion  is  requested  as  to  the 
propriety  of  the  policy  of  the  Civil  Service  Commission 
in  not  granting  vacation  to  an  employee  for  a  calendar 
year  in  which  the  employee  has  been  absent  for  such 
entire  year  on  disability  leave  under  workmen's  compensa- 
tion. 

"If  you  should  find  that  in  such  cases  employees  are 
entitled  to  vacation,  then  the  further  question  would  be 
raised  as  to  the  mechanics  by  which  vacation  pay  could  be 
granted  to  an  employee  receiving  workmen's  compensation." 
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OPINION 


Since  January  1,  195lj  the  basic  ri&ht  or  privilege  of 
city  employees  generally  to  take  a  vacation  has  been  set  forth  in 
Section  151  »k   °f  tne  Charter,  as  folloxijs: 

"livery  person  employed  in  the  city  and  county 
service  shall,  after  one  year's  service,  be  allowed 
a  vacation  with  pay  of  two  calendar  ^eeks,  annually, 
as  long  as  he  continues  in  his  employment,  provided 
that,  after  five  years*  service  every  person  so 
employed  shall  be  allowed,  as  long  as  he  continues 
in  his  employment,  a  vacation  with  pay  of  fifteen 
days,  annually,  calculated  as  hereinafter  provided. 
For  the  purpose  of  computing  vacation  time,  each 
employee  shall  be  considered  to  work  five  days  each 
week  and  holidays  occurring  within  any  such  five  days 
shall  be  considered  as  working  days.   For  the  purpose 
of  computing  vacation  pay,  no  employee  shall  be  con- 
sidered to  work  more  than  five  days  each  week  and  pay 
for  holidays  occurring  on  any  of  such  fifteen  days 
shall  be  computed  on  a  straight  time  basis.  Vacation 
pay  for  employees  working  less  than  five  days  each 
week  shall  be  computed  proportionately.   The  time 
when  vacations  are  taken  shall  be  at  the  convenience 
of  the  department  with  due  regard  for  seniority." 

Prior  to  said  date  and  prior  to  and  following  adoption  of 
your  said  rule  on  December  19 »  191+6,  the  vacation  privilege  was 
basically  governed  by  Charter  Section  151  and  Section  375  of  the 
Municipal  Code,  which  contained  substantially  the  same  coverage- 
language. 

You  will  note  that  said  cove  rage -language  in  Section  l5l»^+ 
is  to  "every  person  employed  in  the  city  and  county  service,  ... 
annually,  as  lonto  as  he  continues  in  his  employment."   The 
propriety  of  the  civil  service  policy  denying  such  vacation  right 
or  privilege  to  employees  for  any  calendar  year  during  which  they 
remain  entirely  on  workmen' s  compensation  must,  therefore,  be 
judged  in  the  light  of  whether  it  conflicts  with  said  charter 
guaranty.   I  am  of  the  opinion  that  it  does. 
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'.Jorkmen's  compensation  arises  only  in  connection  with 
service-connected  injuries  or  illnesses.  As  such,  it  becomes  an 
incident  of  employment  rather  than  of  termination  thereof.   (City 
and  County  of  San  Francisco  v.  Industrial  Accident  Commission,  et  al., 
lij.2  C.A.  2d  L\.9l±. )   Thus  viewed,  I  believe  such  incidence  connotes 
continued  employment  within  the  meaning  of  Section  1^1. h-   of  the 
Charter  as  long  as  the  employee  remains  on  workmen1 s  compensation 
and  there  is  no  termination  of  his  services  or  employment  otherwise. 

Such  conclusion  is  further  strengthened  oil  to  of  c  considera- 
tion for  my  duty  to  construe  the  meaning  of  the  Charter  liberally 
in  deciding  problems  of  this  kind.   (Tevis  v.  San  Francisco,  I4.3  C. 
2d  190;  Fohle  v.  Christian,  21  C.  2d  BJ)      Consequently,  in  the 
absence  of  qualifying  language  in  Section  151 »h   of  the  Charter, 
clearly  expressive  of  the  policy  limitation  you  have  presented 
regarding  vacation  allowance,  I  take  the  view  that  said  policy  is 
in  conflict  with  the  expressed  language  of  the  Charter  as  above 
set  forth.  You  are  advised  accordingly. 

Concerning  your  further  observation  that  a  problem  may 
arise  in  working  out  the  mechanics  by  which  vacation  pay  is  allowed 
to  employees  receiving  workmen's  compensation,  you  are  advised  that 
the  formula  adopted  must  be  one  in  •.hich  the  employee  receives  no 
more  than  an  amount  equal  to  full  pay  during  the  vacation  period. 
One  method,  it  appears,  might  be  to  reduce  the  full  wage  payment  by 
the  amount  of  the  compensation  payment  during  the  vacation  period, 
but  I  offer  it  merely  as  a  suggestion,  not  as  the  only  method.  Any 
formula  employed  will  be  proper  that  restricts  the  employee  to 
receipt  of  no  more  than  full  pay  during  the  vacation  period. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 
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TO:      CIVIL  SERVICE  COMMISSION 
1^1  City  Hall 

San  Francisco   2,    California 
Attention:      Mr.   Harry  Albert 

Assistant   Personnel  Director 
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SUBJECT:   SERVICE  CREDIT  IN  RETIREMENT  SYSTEM  UPON  RE- 
EMPLOYMENT AND  REDEPOSIT  OP  PREVIOUSLY  WITHDRAWN 
ACCUMULATED  CONTRIBUTIONS —WHERE  TWO  DIFFERENT 
SIX  MONTHS  QUALIFYING  PERIODS  HAVE  BEEN  SERVED. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows : 

REQUEST 

In  your  request  you  recited  the  following  facts : 

1.  That  an  employee  entered  the  City  service  on 
March  16,  1923,  and  became  a  member  of  the  Retirement 
System  on  the  completion  of  six  months'  of  continuous 
service,  i.e.,  September  16,  1923. 

2.  That  later  he  discontinued  his  City  service  and 
terminated  his  membership  in  the  Retirement  System,  ef- 
fective June  30,  1931*  by  withdrawal  of  his  accumulated 
contributions  from  the  Retirement  System. 

3.  He  again  entered  the  City  service  on  May  26,  1937 
(as  a  laborer)  in  a  non-Civil  Service  status  and  became  a 
member  of  the  Retirement  System  once  again  on  November  26, 
1937*  upon  completion  of  six  months  of  City  service. 

4.  Upon  again  becoming  a  member  of  the  Retirement 
System  on  November  26,  1937  >  he  had  the  privilege  of  re- 
depositing  previously  withdrawn  accumulated  contributions, 
in  accordance  with  §227  of  Article  3,  Part  I,  of  the  San 
Francisco  Municipal  Code.   He  availed  himself  of  this 
privilege,  made  the  redeposit,  and  thereupon  became  credited 
in  the  Retirement  System  for  service  with  which  he  had  been 
credited  on  account  of  service  rendered  during  the  period 

of  his  first  membership  in  the  Retirement  System. 

You  then  make  the  following  statement: 

"The  question  now  being  raised,  and  on  which 
your  advice  is  requested,  is  whether  or  not  he 
is  entitled  to  service  credit  in  the  Retirement 
System,  on  account  of  his  service  to  the  city  and 
county  from  May  26,  1937  to  November  26,  1937." 


Opinion  No.  1160 
April  24,  1957 
Page  2 


OPINION 

From  the  facts  above  recited  it  appears  that  the  employee  in 
question  served  two  six  months'  qualifying  periods  as  follows: 

(a)  On  his  first  employment  with  the  City  he  served  a  six 
months'  qualifying  period,  from  March  16,  1923  to  September  16,  1923, 
before  becoming  a  member  of  the  Retirement  System; 

(b)  On  his  re-entry  into  the  City  service  he  served  a  second 
qualifying  period,  from  May  26,  1937  to  November  26,  1937,  before 
again  becoming  a  member  of  the  Retirement  System. 

He  has  since  been  given  "prior  service"  credit  for  the  first  six 
months'  qualifying  period  from  March  16,  1923  to  September  16,  1923, 
under  the  amendment  to  Part  I,  Article  3,  §§200,  211,  243  and  262  of 
the  San  Francisco  Municipal  Code  passed  by  the  Board  of  Supervisors 
effective  as  of  May  31,  1956.  Your  inquiry  is  as  to  whether  this 
employee  is  also  entitled  to  a  "prior  service"  credit  for  the  second 
six  months'  qualifying  period  from  May  26,  1937  to  November  26,  1937. 
The  answer  to  this  inquiry  is--No,  he  is  not  entitled  to  any  such 
credit  in  the  Retirement  System. 

When  this  employee  first  entered  the  City  service  on  March  16, 
1923,  paragraphs  2  and  3  of  §4(a;  of  Ordinance  No.  5561  (New  Series) 
read  as  follows: 

"(2)  Every  employee  who  shall  re-enter  city  service 
after  April  first,  nineteen  hundred  and  twenty-two,  and 
who,  prior  to  such  re-entry,  shall  have  completed  six 
months  of  continuous  service,  shall  become  a  member  of 
the  Retirement  System  upon  such  re-entry. 

"(3)  Every  other  employee  who  shall  enter  city 
service  after  April  first,  nineteen  hundred  and  twenty- 
two,  shall  become  a  member  of  the  Retirement  System 
upon  the  completion  of  six  months  of  continuous  service." 

This  clearly  required  the  completion  of  six  months  of  continuous 
service  (where  re-entry  into  city  service  was  not  involved)  before 
the  employee  could  become  a  member  of  the  Retirement  System.   The 
employee  in  question  served  this  qualifying  period  from  March  16, 
1923  to  September  16,  1923. 

When  the  employee  re-entered  the  city  service  on  May  26,  1937, 
Part  I,  Article  3,  subsection  (cj  of  $221  of  the  San  Francisco 
Municipal  Code  read  as  follows: 

"(c)  Employees,  Subsequent  to  January  8,  1932.   Every 
other  employee  who  shall  enter  ci^y-service  after  January 
8,  1932,  shall  become  a  member  of  the  Retirement  System 
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upon  such  entry,  provided  such  employee  is  certified 
from  a  Civil  Service  list  for  permanent  employment  or 
is  a  teacher;  otherwise  such  employee  shall  become  a 
member  of  the  Retirement  System  upon  the  completion  of 
six  (6)  months  of  city-service  uninterrupted  by  a  break 
of  more  than  one  (l)  month.   If  the  medical  examination 
required  of  employees  included  in  the  two  (2)  classes 
set  forth  in  the  next  preceding  sentence  shall  be  un- 
satisfactory to  the  Retirement  Board,  the  said  board 
may  require  such  employees  to  complete  six  (6)  months 
of  city-service  uninterrupted  by  a  break  of  more  than 
one  (l)  month  as  a  requisite  to  membership  in  the 
Retirement  System." 

This  provision  of  our  Municipal  Code  clearly  requires  the 
completion  of  six  months  of  city  service  before  the  employee  in 
question  could  again  become  a  member  of  the  Retirement  System.   The 
employee  served  this  qualifying  period  from  May  26,  1937  to  November 
26,  1937.   In  this  connection  it  should  be  noted  that  the  above- 
quoted  provision  of  the  San  Francisco  Municipal  Code  was  passed  by 
the  Board  of  Supervisors  by  Ordinance  No.  4.073,  effective  as  of 
January  8,  1932  which  repealed  Ordinance  No.  5561  (New  Series) 
which  had  theretofore  contained  the  following  quoted  paragraph  (2) 
of  §4(a)  as  a  part  thereof  and  which  had  provided  as  follows: 

"Every  employee  who  shall  re-enter  city  service 
after  April  first,  nineteen  hundred  and  twenty-two, 
and  who,  prior  to  such  re-entry,  shall  have  completed 
six  months  of  continuous  service,  shall  become  a 
member  of  the  Retirement  System  upon  such  re-entry." 

Thus  it  is  seen  that  whereas  under  the  old  ordinance  an  em- 
ployee who  re-entered  city  service  between  April  1,  1922  and  January 
8,  1932  (effective  date  of  new  Ordinance  No.  4.073)  and  who  had 
already  completed  six  months  of  continuous  city  service,  became  a 
member  of  the  Retirement  System  immediately  upon  his  re-entry  into 
the  city  service--that  was  no  longer  the  law  (under  the  new  ordin- 
ance) in  1937  when  the  employee  in  question  re-entered  the  city 
service.   In  1937  the  law  required  (Part  I,  Article  3*  subsection 
(c)  of  §221  of  the  San  Francisco  Municipal  Code)  a  further  comple- 
tion of  six  months  of  city  service  before  the  employee  could  again 
become  a  member  of  the  Retirement  System. 

Effective  as  of  May  26,  1956,  Part  I,  Article  3,   §§200,  211, 
243  and  262  of  the  San  Francisco  Municipal  Code  were  amended  to 
permit  of  "prior  service"  credit  (under  conditions  outlined  therein 
and  particularly  in  subdivision  (7)  of  subsection  (o)  of  §200, 
supra)  for  all  persons 

"who  were  or  shall  be  excluded  from  membership  because 
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of  the  requirement  that  six  months  of  city  service 
be  completed  as  a  condition  of  such  membership,  shall 
mean  aggregate  city  service,  not  to  exceed  six  months, 
rendered  while  so  excluded."   (Underscoring  ours) 

It  will  be  noted  that  this  right  to  "prior  service"  credit, 
as  herein  involved,  was  specifically  limited  to  a  period  "not  to 
exceed  six  months" . 

Hence,  in  this  instance,  the  employee  was  allowed  "prior 
service"  for  a  period  of  "not  to  exceed  six  months",  which  "prior 
service"  credit  was  given  him  for  the  period  of  service  from 
March  16,  1923  to  September  16,  1923.   That  was  the  full  limit 
of  "prior  service"  credit  to  which  he  was  entitled,  as  herein 
involved,  and  he  was  not  entitled  to  service  credit  in  the  Retire- 
ment System  on  account  of  his  service  to  the  city  and  county  from 
May  26,  1937  to  November  26,  1937. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:  Retirement  Board 

460  McAllister  Street 
San  Francisco  2 

Attention  Mr.  Virgil  M.  Griffin 
Assistant  Actuary 
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Mr.  J.  H.  Turner 

Manager  of  Utilities 

287  City  Hall 

3an  Francisco  2,  California 

Re:  Contract  Between  User  of  Airport 
Lockers  and  City- 
Dear  Sir: 

Reference  is  made  to  my  Opinion  No.  1035  entitled:   "AIRPORT 
LOCKER  SERVICE— DISPOSITION  OF  UNCLAIMED  ARTICLES"  dated 
January  11,  1956,  and  to  your  request  for  advice  whether 
the  rewording  of  the  contract  between  users  of  lockers  and 
City,  as  now  placed  on  said  lockers  conforms  to  the  law,  and 
whether  said  time  for  holding  a  deposit  may  be  shortened. 

The  reworded  contract  now  being  used,  which  has  been  placed 
on  the  door  of  each  locker,  is  quoted  as  follows: 

"Contract 
Liability:  Not  over  $10  for  Loss  or  Damage. 

No  liability  for  perishable  goods. 
After  2h   hours  contents  may  be  re- 
moved and  held  90  days  then  sold 
for  accrued  charges." 

A  study  of  the  aforesaid  contract  in  relation  to  its  legal 
and  practical  requirements,  causes  me  to  conclude  that  it  is 
insufficient  insofar  as  protection  of  City  is  concerned.  As 
my  opinion  stated,  the  law  provides,  in  the  absence  of  a  con- 
tract between  the  parties,  that  such  property  shall  be  held 
for  a  period  not  less  than  one  year  and  ten  days.  This  period 
may  be  reduced  by  contract. 

Attached  hereto  you  will  find  a  suggested  form  of  contract  to 
be  used  for  your  purposes.   Each  condition  and  term  thereof  is 
necessary  to  City's  complete  protection  and  consequently  it  has 
been  Impossible  to  furnish  you  with  a  short  terse  statement 
such  as  that  above  quoted.   It  is  recommended  that  this  form 
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be  placed  in  a  prominent  place;  that  the  print  be  not  so 
small  as  to  prevent  the  average  person  from  reading  same 
and  that  no  language  contained  in  said  form  be  changed  or 
oral tted . 

In  filling  out  the  first  blank  line,  consideration  should 
be  given  as  to  how  long  it  is  desired  to  hold  the  deposited 
property  before  its  sale.  If  it  is  desired  that  the  sale 
take  place  after  90  days,  then  the  due  date  (second  blank 
line)  for  payment  of  storage  charges  should  be  fixed  as  dO 
days  prior  to  the  date  of  sale,  because  §3052  of  the  California 
Civil  Code  provides  that  if  the  storage  charges  have  not  been 
paid  within  10  days  of  the  due  date,  City  may  sell  the  prop- 
erty by  giving  at  least  10  days  previous  notice  thereof  by 
advertising,  etc.  By  fixing  the  due  date  20  days  prior  to 
the  date  of  sale,  a  holding  period  of  90  days  has  been 
established,  after  which  the  property  may  be  sold. 

The  third  blank  space  shall  be  filled  in  as  applicable  to 
such  perishable  property  as  foodstuffs,  soiled  clothing,  etc. 

As  an  example  of  the  administrative  formula,  under  the  present 
90  day  storage  period,  I  cite  the  following: 

The  property  is  deposited  in  a  locker  and 
is  removed  24  hours  later  to  the  storage  room. 

The  contract  provides  that  the  due  date 
for  payment  of  storage  charges  is  70  days  after 
the  deposit  date.  After  a  lapse  of  10  days  and 
on  the  8lst  day,  City  publishes  its  notice  of 
sale  by  advertising  that  the  property  shall  be 
sold  ten  days  later. 

A  total  of  91  days  has  elapsed  from  the  date 
of  deposit  of  the  property  to  the  date  fixed  for 
sale. 

Storage  charges  for  90  days  and  sale  charges 
applicable  to  the  particular  property  may  be 
retained  by  City. 

In  considering  the  question  of  how  much  time  shall  elapse  before 
sale  of  property  deposited  under  the  contract  now  being  used, 
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I  have  noted  that  no  waiver  of  personal  notice  of  sale  has 
been  exacted  of  the  depositor,  nor  has  a  due  date  for  payment 
of  accrued  charges  been  fixed,  as  required  by  law. 

The  language  of  said  present  contract  would  be  interpreted 
together  with  the  applicable  law,  as  meaning  (a)  that  follow- 
ing the  lapse  of  90  days,  a  sale  would  ensue  after  the  giving 
of  notice  thereof  to  the  depositor  and  a  statement  of  the 
accrued  charges,  which  would  be  impossible  inasmuch  as  the 
name  and  address  of  depositors  is  not  obtained  at  the  Airport, 
or  (b)  that  the  property  be  held  for  one  year  and  10  days 
prior  to  sale. 

I  advise  that  with  respect  to  property  presently  stored,  the 
period  of  one  year  and  10  days  be  allowed  to  lapse  before  sale, 
After  the  aforesaid  new  contract  has  been  established,  the 
shorter  procedural  period  can  be  utilized. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


JEB  ec 
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READ  CAREFULLY  BEFORE  USING  LOCKER 

Storage  charge  £   for  24  hours 

or  fraction  thereof. 

The  Depositor  or  User  agrees,  as  further  consid- 
eration for  the  use  of  this  locker,  as  follows: 

That  the  Depositary's  maximum  liability  for  loss 
or  damage  of  this  Deposit  shall  be  $10,00;  that  Depositary 
shall  not  be  liable  in  any  event  for  loss  or  damage  to 
perishable  property;  that  after  lapse  of  24  hours  from 
date  of  deposit,  Depositary  may  remove  the  deposit  from 
this  locker  to  a  storage  room  where  it  shall  be  held  for 
__________  days,  after  which  period  Depositary  may  sell 

same  by  public  auction  to  satisfy  its  accrued  charges 
attached  thereto;  that  Depositor  waives  any  personal 
notice  to  it  by  Depositary,  in  writing  or  otherwise, 
as  required  by  law,  in  connection  with  such  sale,  un- 
less Depositor  and  Depositary  have  entered  into  a  written 
agreement  providing  for  the  giving  of  any  notice;  that 
the  due  date  for  payment  of  accrued  storage  charges  for 
this  deposit  shall  be  .^_^_  (th  or  nd)  day  following  the 
date  of  this  deposit;  that  if  it  becomes  necessary  to 
sell  this  deposit,  Depositary  shall  proceed  under  the 
provisions  of  Section  3052  of  the  California  Civil  Code, 
but  Depositor  agrees  that  in  the  event  claim  Is  not  made 
of  Depositary  before  the  first  anniversary  of  the  date 
of  this  deposit  for  any  sum  realized  by  sale  in  excess 
of  the  cost  of  insuring,  keeping  and  selling  this  deposit, 
said  sum  shall  become  the  property  of  Depositary.  Depos- 
itor hereby  represents  that  it  is  the  legal  owner  of 
said  deposit.  Notwithstanding  any  of  the  foregoing 
terms  and  conditions  to  the  contrary,  if  this  deposit 
is  perishable  property,  Depositary,  in  its  discretion, 

may  sell  same  in  the  open  market  at  any  time  after  

days  following  date  of  this  deposit.  For  further 
information  call  at  Airport  Office  on  fourth  floor 
of  this  building. 


^957 


mr.  Sherman  P.  Due 
M rector  of  Public  works 
.11 
«^«r>el sco  2,   California 

Re:  Department  of  Public  Heal       iemnation 
Proceeding —  n  Ho.  55&4 — 

Locati  riue 

Owner;        illan  C.  wendland 

Dear  Ptr.  Duck^ 

Your  department  has  refeiTed  to  thla  office  for  dr 

following  iUeatloM:  To  what  extent  ma       .ty  and 
County  utilise  the  moat  conveniens  and  tsoJMW  is 

of  demolishing  •  building  ordered  by  t^  art  to 

be  demolished  as  a  public  nuisance 

Prom  discussions  I  have  learned  chat  the  above  question 
arises  in  connect! on       >ur  determination  of  tho  terms 
of  the  contract  to  be  awarded  for  demolishing  a  structure 

lymouth  Avenue,  the  property  of  William  0.  Wendland. 
ty  was  the  subject  of  a  Superior  Court  action 
brought  by  tnis  office  to  abate  said  residence  as  a  public 

^noe.   In  said  action,  Superior  Court  No. 
October  7,  1955  Judge  Deasy  issued  a  prelimim.      unction 
finding  the  structure  at  915  Plymouth  Avenue  to  be  a 
nuisance  and  a  fire  and  hea**h  haaard  and  ordered  the 
defendar  Jendland,  to  cease  using  said  premises 

as  a  residence  and  to  demollah  same.  When  said  defendant 
failed  to  demolish  said  structure,  in  vlolati 
injunction,  Judge  Vollenberg,  pursuant  to  application  of 
tha  City,  authorized  and  directed  the  M  .  %o  nerform 
demolition  and  destruction  of  the  stn;       tself,  by 
acti         Director  of  Public  Works  in  conducting  or 

og  for  said  demoi       9   destruction.   The  defend- 
ant took  an  appeal  from  ftiprem*  Court  of 

*tat*  of  California  (  transferred 
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the  cause  to  v.-jt   Uistric  el  late 

District  (1  Civil       ,  :  ,,   ,lch  court  dismissed  the  appeal 
for  lac       3secution  on  December  la  my  und 

standing  that  you  are  now  prepaj  i  specifications 

a  contract  whereby  a  private  contra*       1  perform  deraolu 
of  this  structure  on  behalf  of  the  City  and  Coun 

You  have  specifically  raised  the  question  as  to  whether  the 
demolition  ordered  by  the  court  may,  under  this  contract,  be 
performed  with  labor saving  «v-  uildlng 

must  be  dismantled  by  hand  fend  each  component 
preserved  as  closely  as  possible  in  its  present  eondi 
I  am  informed  that  the  second  alternative  would  be  natch  more 
expensive  to  perform  and  that  the  building  ins      determined 
that  there  was  not  much  material  worth  salvaging. 

Hpsa  consideration  ot   these  questions,  I  have  arrives 
conclusion  that  the  City  and  County  may  demolish  the  ouildl 
in  the  most  convenient  and  customary  manner,  which  1  an> 
Is  by  having  the  contractor  who  is  awardeo       d  use  labor- 
saving  machinery  for  this  purpose.   I  large  body  of  legal 
-.rity  supports  the  right  of  a  municipality  under  the 
Lee  power  to  destroy  a  building  judicially  determined 
,11c  nuisance.   In  the  leading  case  of   KmguliH 
cardon,  Ul  was  presented  Whether  or 

Idinga  erected  in  violation  of  the  fire 
he   destroyed  by  the  San  Francisco  Board  of  <s  upon 

failure  of  the  owners  reof  os 

aired  by  ordinance.   The  flfl.s       ourt  of  'ureal  veld, 
affirming  judgment  of  the  Super,  g  destruction 

of      ' idings  by  duly  authorised  public  effleera  of       ■/, 

"The  ordinance  does  not  deprive  appellants  of  any 
vested  rights  without  due  process  of  la*.. 

The  United  states  Supreme  Court  reviewed  the  holding  in  the 

,  on  writ  of  err  .  held  that  such  dest/ 

was  not  in  conflict  with  the  Federal  Constitution,  d 

The  recent  case  of  laird  v,  Iffsfle, ,  .  n  reliance 

wa^-uire  case,  affirmed  a  Judgment  requiring  a  defends 
in  a  nuisance  abatement  a      t*  demolish  or  remove  a  build  J 
which  had  become  a  nuisance  under  i 
limits  and  auc 

demolition  or  removal  a*  's  expense  In  the  eve.' 

he  failed  to  do  so  himself. 


lttt».  I 


l**v. 


9   M 


. 


..-•.•• 


.fl«»  'W 


b* 


Re: 


Page  three. 


P.  Buekel 


In  summarising  a  large  number  of  cases  evidencing  atrlklng 
unanimity  on  the  point  in  question,  an  annott 
at  page  7^  states  as  follows: 
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the  govemir.-  Of  pre 

using  it         .anner  as  directly  to  inflict 
Uvreater       harm  as  trad' 
from  pf  >  remai^       ondition  t 

fli;  I      res  ten  such  ham.  *?very  individual 
his  prevail?  ■  ft**.  It  includes  I 

power  to  tat  >rty  if  sucn  destruction 

is  reasonably  necessary  to  accompli ah  the  purpose. 
In  such  a  ease,  the  ,       is  deemed  a  public 
nuisance  ancJ  its  dest.       falxs 
power  of  pv 
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and  accepted  rule  is  f 
Llin  in 
iere  he  points  out  that  ur. 

:  may  destroy 
IthttUt  compensation.   'Under  cer- 
and  oy  »      of  the  police  power 
il  oorporatiot)  may  without  com- 
*ner  dest.-      vate  prope. 

In  these  sit- 
ta  inherer 
;>r  injur  wile  welfare, 

aoral       )  wnere  private  propr 
t  by  reason  of  the  manner  of  its 
ir  cannot  or   will  not  correct,  is 
a  public  nuisance  or  injurloua  to  the  public  welfare, 
health,  safety  or  morality  and  (3)  where  private 
property  la  not  a  nuisance  or  injurloua  to  the  pu 
lie  in  any  way  but  its  deatraction  la  neceaear 
protecv       jllc  safety,  health,  morality  or  wr 
fare.   See  toigler  v.  State  of  Kansas, 
3  S.  [    L.Id.  -  laryayllle  v. 

Standard  Oil  Co.,  8  dr.,  2?  F.  dA   4?H.' 
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The  Jnev 

• 
neoeast  must  all  >ae»a 

power  to  demoliah  the  property  in  a  conven 
wanner       It  muat  be  emphasised  that  Ilia  Su 

mined  that  the  nulaanee  in  n  shall 

deal .  t  any  aod  eJ 

to   t.  cedure  Ker»   i^r«8«>  6.9m 
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■ 

V-  court  decree 
case  authorises  and  directs  the  City  and  C      tnro 
Director  o1 

have  9 ; 
.  .  .  demolish.  :u  are  advised  that 

proper  to  provide  In  a  contract  Tor  the  demolition  of 
premises  that  labor  saving  devices  taaj  b«  ^sed 

tence  of  the  use  of  such  devices,  the  structural 
its  of  the  property  will  not,  In  most  case: 
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legal  rights  f  t       under  the 
»urse,  salvageable  materials  and  other 

9,   remain  t 
■r  and  he  t.)  -  allowed  to  retain  same. 


You  are  advised  that  your  contemplated  action  is  proper  snd 
in  accord  with  the  conclusions  hereto  stated. 


Tours  tr 


N  R.  HOLM 
torney 
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OPINION  NO.  1161 
May  1,  1957 


SUBJECT:   MASTER  PLAN:   LEGAL  EFFECT  OF;  WHETHER  BINDING  UPON 
BOARD  OF  SUPERVISORS;  RESPECTIVE  JURISDICTIONS  OF 
PLANNING  COMMISSION  AND  BOARD  OF  SUPERVISORS  ON 
SUBJECTS  TREATED  IN  MASTER  PLAN;  AUTHORITY  OF  BOARD 
OF  SUPERVISORS  TO  AMEND  MASTER  PLAN 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"At  yesterday's  meeting  of  the  Board  of  Supervisors, 
Supervisor  Henry  R.  Rolph  requested  that  you  inform  the 
Board  as  to  its  authority  in  the  matter  of  establishing 
priorities  for  projects  in  San  Francisco,  which  will  or 
may  enjoy  subventions  from  State  tideland  oil  funds. 

"For  your  information,  Supervisor  Rolph 's  request 
was  inspired  in  part  by  his  review  of  Charter  sections 
which  charge  the  City  Planning  Commission  with  adoption 
and  maintenance  of  a  Master  Plan.   Supervisor  Rolph 
prefaced  his  request  with  a  statement  of  his  recollection 
that  sometime  during  1956  he  was  informed  by  a  representa- 
tive of  your  office  that  the  City  Planning  Commission,  and 
not  the  Board  of  Supervisors,  possessed  the  power  of 
designating  priorities  for  the  construction  of  small  boat 
harbors  in  San  Francisco. 

"Inasmuch  as  the  City  Planning  Commission,  pursuant 
to  Charter  provisions,  acts  in  an  advisory  capacity  to 
the  Board  of  Supervisors,  Supervisor  Rolph  asks  for  your 
advices  as  to  just  which  agency  of  government  has  para- 
mount authority  in  establishing  priorities  in  the  category 
of  projects  hereinabove  mentioned." 

OPINION 

This  office  in  opinion  No.  3928  to  the  Board  of  Supervisors 
dated  March  25,  1947  discussed  the  nature  and  purpose  of  the  Master 
Plan  and  pointed  out  that  it  consisted  of  expert  information  and 
opinion  on  the  subjects  treated  in  it  for  the  guidance  of  city  offi- 
cials in  the  performance  of  projects  covered  by  the  Plan.   In  opin- 
ion No.  4133  dated  May  24,  1948,  and  also  verbally  on  subsequent 
occasions,  the  Board  was  advised  that  the  Master  Plan  and  the  ideas 
contained  therein  were  advisory  and  recommendatory  to  the  Board  of 
Supervisors  but  were  not  legally  binding  on  the  Board  and  that  in 
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acting  on  particular  subjects  embraced  within  the  Master  Plan  the 
Board  could  proceed  independently  of  and  contrary  to  the  recommenda- 
tions therein  if  it  felt  that  such  action  was  in  the  best  public 
interest.  I  herewith  affirm  that  advice. 

I  have  reviewed  the  journal  of  proceedings  of  the  Board  of 
Supervisors  for  June  25,  1956,  the  occasion  referred  to  in  your 
letter,  and  I  note  that  the  advice  given  on  that  date  was  with  refer- 
ence to  a  resolution  of  the  Board  of  Supervisors  providing  for  an 
amendment  to  the  Master  Plan.  My  representative  on  that  occasion 
adverted  to  the  respective  jurisdictions  of  the  Board  of  Supervisors 
and  the  Planning  Commission  under  Sections  9  and  116  of  the  Charter 
and  advised  that  the  adoption  of  the  Master  Plan  and  the  amendment 
thereof  were  powers  vested  in  the  Planning  Commission  under  the 
Charter  and  not  in  the  Board  of  Supervisors.  That  advice  was  likewise 
proper  and  I  affirm  it . 

Thus,  Section  116  provides  in  part  as  follows: 

"It  shall  be  the  function  and  duty  of  the  commission 
to  adopt  and  maintain,  including  necessary  changes  there- 
in, a  comprehensive,  long-term,  general  plan  for  the 
improvement  and  future  development  of  the  city  and  county, 
to  be  known  as  the  master  plan. 


"Adoption  of  the  master  plan  or  portions  thereof  or 
amendments,  extensions  or  additions  thereto  shall  be  by 
resolution  carried  by  the  affirmative  votes  of  not  less 
than  a  majority  of  all  the  members  of  the  commission." 

In  summation  then,  the  City  Planning  Commission  is  given 
the  function  and  power  to  adopt,  maintain,  and  amend  when  indicated 
a  master  plan  for  the  improvement  and  future  development  of  the  city 
and  county.   Such  plan  is  advisory  and  recommendatory  to  the  Board 
of  Supervisors  but  is  not  binding  on  it  and  while  the  Board  cannot 
by  its  own  action  amend  the  Master  Plan  formulated  and  adopted  by 
the  Planning  Commission  or  require  the  Commission  to  do  so,  it  may 
in  particular  matters  proceed  independently  of  the  Master  Plan  and 
contrary  to  it  if  it  deems  such  action  to  be  in  the  best  public 
interest . 

In  direct  answer  to  your  question,  you  are  advised  that  the 
Board  of  Supervisors  has  paramount  authority  over  the  Planning  Com- 
mission in  establishing  priorities  in  the  category  of  projects  men- 
tioned in  your  letter  as  a  matter  of  official  city  policy  and  as  a 
subject  of  official  city  action. 


OPINION  NO.  1162 
May  l,  1957 


SUBJECT:   HEALTH  SERVICE  BOARD- -LEGALITY  OF  ACTION  OP  BOARD 
AT  SPECIAL  MEETING  OP  FEBRUARY  19,  1957,  WITH 
REFERENCE  TO  CONSULTANT  AND  PROFESSIONAL  STAFF 
AGREEMENT  AND  PAYMENT  FOR  SERVICES. 


Dear  Sir 
follows: 


You  have  requested  an  opinion  of  the  City  Attorney  as 


REQUEST 


"As  a  member  of  the  Health  Service  Board,  I  request 
your  opinion  as  to  the  legality  of  the  action  of  the 
Health  Service  Board  at  its  special  meeting  February  19, 
1957,  relative  to  adoption  of  the  resolution  amending 
Plan  I  effective  March  1,  1957,  with  reference  to  the 
Consultant  and  Professional  Staff  agreement  and  payment 
for  services. 

"Is  this  a  revision  of  the  plan  upon  which  public 
hearings  should  have  been  held  in  January  and  which  is 
subject  to  review  by  the  Retirement  Board  in  accordance 
with  Subdivision  3,  A,  4,  Section  172.1  of  the  Charter? 

"Forwarded  herewith  are  pertinent  documents  which 
I  feel  will  be  of  assistance  in  your  deliberations." 

OPINION 

The  resolution  contains  a  proposed  contract  between  the 
physicians  and  surgeons  and  the  Health  Service  System  on  behalf  of  the 
employees  of  the  City  and  County  of  San  Francisco  who  are  members  of 
the  Health  Service  System,  as  follows: 

"The  undersigned  physician  and  surgeon  agrees  to 
render  professional  services  under  the  Health  Service 
System  of  the  City  and  County  of  San  Francisco,  State 
of  California,  in  accordance  with  Plan  Number  ONE  and 
the  Rules  and  Regulations  relating  thereto,  adopted  by 
the  Health  Service  Board  of  said  City  and  County  of 
San  Francisco  and  under  the  Fee  Schedule  prescribed  by 
said  Board,  subject  to  such  changes  as  may  hereafter 
legally  be  adopted  and  approved  after  fifteen  days' 
written  notice  to  each  member  of  the  Consultant  and 
Professional  Staffs." 

The  proposed  contract  contained  in  the  resolution  makes 
some  changes  from  the  previously  signed  contract  which  reads  as 
follows : 
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"I  hereby  agree  to  participate  in  Plan  I  of  the 
Health  Service  System  of  San  Francisco  under  its  Rules 
and  Regulations  for  benefits  as  agreed  upon  between  the 
Health  Service  System  of  San  Francisco  and  the  San  Fran- 
cisco Medical  Society:   (1)  to  abide  by  the  Health  Ser- 
vice System  fee  schedule  on  a  service  basis  for  those 
members  with  annual  incomes  of  $5*004  or  less;   (2)  to 
adhere  to  the  principles  of  the  San  Francisco  Medical 
Society  with  respect  to  fair  and  equitable  charges  for 
those  members  with  annual  incomes  above  $5*004;   (3)  to 
have  prior  open  and  frank  discussion  with  those  members 
with  earnings  above  $5*004  as  to  any  difference  there 
may  be  between  the  Health  Service  fee  schedule  and  my 
charges." 

The  resolution  goes  on  to  state  that  doctors  who  sign  the 
new  agreement  - 

"shall  submit  their  bills  directly  to  the  Health  Service 
Board  and  shall  be  paid  by  the  Health  Service  Board 
according  to  the  currently  adopted  Fee  Schedule,  said 
payment  being  in  full  for  the  services  so  rendered,  and 
the  doctor  shall  not  request  any  additional  payment  from 
the  member  for  the  services  listed  on  the  bill  for  which 
he  was  paid  by  the  Health  Service  Board;  .  .  .  all  other 
doctors  treating  or  rendering  service  to  members  of  PLAN 
I  shall  submit  their  bills  directly  to  the  members  so 
treated,  and  under  no  condition  directly  to  the  Health 
Service  Board;  and  the  member  upon  receiving  said  bill, 
without  being  required  to  pay  any  portion  of  it  in  ad- 
vance whatsoever,  shall  submit  the  said  bill  directly  to 
the  Health  Service  Board  for  direct  reimbursement  to  the 
member  at  the  rate  set  forth  in  the  duly  adopted  current 
Fee  Schedule." 

The  resolution  was  submitted  and  adopted  at  a  special  meet- 
ing held  on  February  19,  1957.  The  notice  of  this  special  meeting 
was  dated  February  15,  1957.   It  states  so  far  as  material: 

"Notice  of  Special  Meeting,  Health  Service  Board,  to 
be  held  Tuesday,  February  19*  1957,  at  8:00  P.M.,  in 
the  office  of  the  Health  Service  System,  61  Grove 
Street,  San  Francisco,  California,  for  the  purpose  of 
....    5.  Discussing  and  taking  any  and  all  action 
deemed  necessary  concerning  payments  to  members, 
doctors,  medical  agencies,  et  cetera,  under  Plan  I." 

Subparagraphs  2,  3  and  4  of  subdivision  3(a)  of  Charter 
section  172.1  provide  in  part  as  follows: 

"2.  Any  duly  licensed  physician  .  .  .  shall  have 
the  right  to  furnish  such  services  ...  at  uniform 
rates  of  compensation  to  be  fixed  by  the  board; 
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"3.   Such  rates  of  compensation  and  any  and  all 
proposed  contracts  respecting  the  rendering  of  such 
services  shall  be  reviewed  by  the  retirement  board 
.  .  .  and  shall  not  become  effective  unless  and 
until  approved  by  the  retirement  board  .  .  . 

"4.   In  January  of  each  year,  at  public  hearings, 
the  health  service  board  shall  review  and  determine 
the  adequacy  of  medical  care  provided  for  members  of 
the  system  and  the  adequacy  of  fee  schedules  and  the 
compensation  paid  for  all  services  rendered  and  it  may 
make  such  revisions  therein  as  it  deems  equitable.  Any 
such  determination  or  revision  shall  be  subject  to  re- 
view by  the  retirement  board  upon  an  appeal  taken 
within  thirty  (30)  days  thereafter  by  a  written  petition 
filed  with  the  retirement  board  and  signed  by  not  less 
than  fifteen  per  cent  (15$)  of  the  members  of  the  system 
or  by  not  less  than  fifteen  per  cent  (15$)  of  ...  . 
physicians  and  surgeons  .  .  .  who  have  contracted  to 
render  services  to  the  members  of  the  system  .... 
The  retirement  board  may  approve  or  disapprove  such 
determination  or  revision  ...  or  refer  the  same  to 
the  health  service  board  for  further  consideration 

The  rights  of  both  the  doctors  and  members  have  been  affec- 
ted by  the  changes  made  in  the  contracts  between  the  Health  Service 
Board  and  the  doctors. 

In  my  opinion,  such  a  change  is  the  type  contemplated  in 
the  Charter  to  be  heard  in  the  January  public  meeting. 

However,  to  envisage  that  all  such  changes  must  wait  until 
the  January  public  hearing  could  lead  to  chaos. 

Certain  implied  exceptions  are  embodied  in  every  legisla- 
tive act,  especially  when  the  health  and  welfare  of  large  numbers 
of  individuals  are  involved.   Consequently,  when  an  emergency  arises 
subsequent  to  the  public  hearing  that  would  endanger  the  operation 
of  the  Health  Service  System,  appropriate  action  must  be  taken 
immediately. 

However,  it  must  be  a  bona  fide  emergency  and  not  one 
either  fomented  or  instigated  by  failure  to  reasonably  negotiate 
any  differences. 

While  there  are  no  specific  times  mentioned  in  the  con- 
tracts signed  by  the  doctors  which  would  give  any  indication  as  to 
the  duration  of  the  contract,  it  is  felt  that  the  Health  Service 
Board  is  bound  to  a  given  contract  for,  at  least,  the  period 
January  to  January. 
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In  the  instant  case,  the  doctors,  subsequent  to  the  Annual 
Public  Meeting,  requested  that  certain  matters  relative  to  fees  and 
the  payment  thereof  be  negotiated  within  a  certain  time  limit. 

The  Health  Service  Board  could  not,  on  its  own  behalf  or 
motion,  alter  the  fee  schedules  after  the  public  hearing  had  been 
held  on  January  8,  1957. 

The  payment  of  any  bills  and  the  order  of  their  priority 
was  a  matter  of  purely  administrative  nature  and  subject  to 
negotiation. 

Therefore,  a  bona  fide  emergency  came  into  existence. 

In  this  particular  Instance,  the  Health  Service  Board  could 
negotiate  a  newcontract  with  the. doctors  that  would  keep  the: Health 

Service' System  in  operation. 

The  new  offer  made  to  the  doctors,  if  accepted,  would  ripen 
into  a  contract  which  would  be  an  element  of  an  indemnification 
medical  plan.  The  plan  would  be  valid  under  Charter  section  172.1(3)> 
which  provides  three  types  of  plans  available. 

The  emergency  action  of  the  Health  Service  Board  must  be  re- 
viewed by  the  Retirement  Board  because  it  is  a  new  contract  making  a 
substantial  change  in  the  rights  of  the  parties  under  Plan  I.   The 
new  contract  should  therefore  be  forwarded  forthwith  to  the  Retire- 
ment Board  for  its  approval. 

It  is  my  opinion  that  since  an  emergency  existed,  the  Health 
Service  Board  had  the  implied  right  to  take  the  necessary  action  to 
keep  the  Health  Service  System  in  operation  without  waiting  for  the 
next  public  hearing  in  January. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney. 

TO:   MR.  THEODORE  T.  DOLAN 

Member,  Health  Service  Board 

124  Juanita  Way 

San  Francisco  27,  California. 


WJB/GEB 
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SUBJECT:   MONTHLY  RETIREMENT  BENEFIT  TO  BE  PAID  TO 

HAZEL  A.  ASHE,  BENEFICIARY  OF  THOMAS  A.  ASHE 

Gentlemen: 

The  contents  of  your  request  for  an  opinion  are  substantially 
as  follows: 

REQUEST 

You  recite  therein  the  following  essential  facts,  to  wit: 

(1)  Mr.  Thomas  A.  Ashe  retired  for  service  as  a  miscellaneous 
employee  on  June  21,  1948  and  elected  to  receive  his  retirement 
allowance  under  Option  Number  Three,  as  set  forth  in  §257,  Article 
3,  Part  I,  of  the  San  Francisco  Municipal  Code. 

(2)  Option  Number  Three  provides  for  a  monthly  retirement  al- 
lowance payable  to  him,  and  upon  his  death  a  continuation  of  one- 
half  of  his  retirement  allowance  throughout  the  life  of  his  named 
beneficiary. 

(3)  He  named  his  wife,  Hazel  A.  Ashe,  as  his  named  beneficiary 
and  gave  her  birthdate  as  December  27*  1879-  The  Retirement  office 
calculated  the  respective  retirement  allowance  both  he  and  his  wife 
would  receive  based  upon  the  respective  ages  of  the  parties  as 
furnished  by  him  and  paid  him  such  allowance  until  his  death  on 
July  14,  1956. 

(4)  Mr.  Thomas  A.  Ashe  gave  his  wife's  birthdate  as  December 
27,  l879. 

(5)  When  he  died  his  widow,  Hazel  A.  Ashe,  made  application 
for  a  continuation  of  the  retirement  allowance  and  .at  that  time 
gave  her  birthdate  as  December  27,  1890. 

(6)  Thereafter,  at  the  request  of  the  Retirement  office,  she 
obtained  a  census  report  as  of  June  1,  1900*  which  indicated  the 
birthdate  of  the  present  Hazel  A.  Ashe  as  December  27,  1893- 

(7)  You  have  supplemented  the  above  data,  by  <  indicating  that 
taking  the  date  of  December  27,  1893  as  the  real  birthdate  of  Hazel 
A.  Ashe,  Thomas  A.  Ashe  received  in  monthly  allowances  certain 
moneys  more  than  he  would  have  received  had  the  correct  birthdate 
of  Hazel  A.  Ashe  been  given. 

You  then  ask  how  the  retirement  allowance  of  Hazel  A.  Ashe  is 
to  be  determined,  particularly  having  in  mind  the  moneys  paid  to 
Thomas  A.  Ashe  above  and  beyond  what  he  would  have  received  had  the 
correct  birthdate  of  Hazel  A.  Ashe  been  given. 
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OPINION 

There  would  appear  to  be  no  doubt  that  the  Retirement  office 
is  entitled  to,  and  should,  recalculate  the  retirement  benefits  of 
Thomas  A.  Ashe  and  Hazel  A.  Ashe  based  upon  their  correct  ages,  and 
that  Hazel  A.  Ashe  under  no  circumstances  would  be  entitled  to  re- 
ceive any  more  than  that  which  would  be  equivalent  to  one -half  of 
the  newly  calculated  sum  for  the  remainder  of  her  life.   (New  York 
Life  Insurance  Co.  v.  Hollender  [1951],  38  Cal.(2)  73;  237  P. 2d, 
5107: 

What  about  the  moneys  received  by  Thomas  A.  Ashe  during  his 
retirement  in  excess  of  that  which  he  was  entitled  to  receive? 
What,  if  any,  recovery  can  be  made  thereon? 

Of  course,  the  estate  of  Thomas  A.  Ashe  would  be  liable  for 
the  return  of  said  moneys,  and  recovery  should  be  first  sought 
therefrom.   I  have  been  told,  however,  that  Thomas  A.  Ashe  left  no 
estate  and  so  the  next  inquiry  would  be  as  to  what,  if  any,  recovery 
could  be  had  from  Hazel  A.  Ashe,  widow,  and  named  beneficiary  of  a 
continuation  of  a  retirement  benefit  throughout  her  life. 

At  the  outset  it  should  be  specifically  noted  that  it  was 
Thomas  A.  Ashe  who  gave  the  Retirement  office  his  wife's  birthdate 
which  later  proved  to  be  wrong.   There  is  nothing  in  the  record  to 
indicate  that  prior  to  her  husband's  death  Hazel  A.  Ashe  had  any 
knowledge  or  belief,  whatsoever,  of  the  fact  that  her  husband  had 
mistakenly  given  the  Retirement  office  the  wrong  birthdate--and 
which  resulted  in  his  receiving  larger  monthly  retirement  benefits 
than  he  would  have  received  otherwise. 

It  would  seem  clear  that  the  moneys  received  from  the  Retire- 
ment System  from  the  date  of  Mr.  Ashe's  retirement  on  June  21,  1948 
to  the  date  of  his  death  on  July  14,  1956  and  while  both  were  living 
together  as  man  and  wife,  would  be  considered  as  earnings,  and  as 
such  as  community  property. 

Cheney  v.  City  and  County  of  San  Francisco  [1936] 
7  Cal.2d,  565; 

Crossan  v.  Crossan  [1939] 
35  Cal.App.2d,  39; 

Estate  of  Perryman  [1955J 
133  Cal.App.2d,  1,3. 

As  such,  Hazel  A.  Ashe  had  a  present  existing  and  equal  inter- 
est therein,  while  such  moneys  were  being  received  by  her  husband, 
even  though  when  received  they  were  under  the  management  and  control 
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of  the  husband.   (See  §l6l(a)  CO.). 

Thus,  one -half  of  any  moneys  received  by  Thomas  A.  Ashe  above 
and  beyond  what  he  was  entitled  to  receive  from  the  Retirement 
System  from  the  date  of  his  retirement  on  June  21,  1948  to  the  date 
of  his  death  on  July  14,  1956  would  be  moneys  received  for  and  on 
account  of  Hazel  A.  Ashe  as  her  community  interest. 

The  Retirement  System's  right  of  action  against  Hazel  A.  Ashe 
for  excess  retirement  payments  made  to  Thomas  A.  Ashe,  would  be  re- 
stricted to  (l),  one-half  of  the  moneys  paid  to  Thomas  A.  Ashe  above 
and  beyond  what  he  would  have  received  had  the  correct  birthdate  of 
Hazel  A.  Ashe  been  given  and,  (2),  only  that  portion  thereof  paid 
within  a  period  of  three  years  immediately  preceding  Thomas  A.  Ashe's 
death  on  July  14,  1956  which  would  not  be  barred  by  §338*  sub- 
division 4,  C.C.P. 

Hence,  Hazel  A.  Ashe's  retirement  allowance  should  be  deter- 
mined under  the  option  selected  by  Thomas  A.  Ashe  in  the  following 
manner : 

(1)  Recalculating,  as  of  the  date  of  his  retirement,  the 
retirement  benefits  of  Thomas  A.  Ashe  and  Hazel  A.  Ashe  based  upon 
the  correct  ages  of  the  parties  to  determine  the  proper  sum  normal- 
ly due  Hazel  A.  Ashe  for  the  remainder  of  her  life. 

(2)  Deducting  from  the  monthly  payments  due  Hazel  A.  Ashe 
under  the  recalculated  benefits  the  actuarial  equivalent,  calculated 
as  of  the  day  following  the  date  of  death  and  in  the  form  of  a 
monthly  life  annuity  to  her,  of  the  one-half  of  the  excess  moneys 
paid  to  Thomas  A.  Ashe  for  the  period  of  three  years  immediately 
prior  to  his  death.   In  effect,  this  would  mean  to  take  such  of  the 
excess  moneys  paid  to  Thomas  A.  Ashe  for  which  Hazel  A.  Ashe  would 
be  legally  responsible  (as  hereinbefore  indicated)  and  calculating 

a  monthly  life  annuity  to  Hazel  A.  Ashe  that  would  be  provided  by 
such  sum  of  money,  effective  as  of  the  day  following  the  date  of 
death  of  Thomas  A.  Ashe,  and  deducting  such  monthly  annuity  from 
what  otherwise  would  have  been  the  corrected  monthly  annuity  payable 
to  Hazel  A.  Ashe. 

(3)  Pay  the  thus  reduced  amount  of  the  monthly  payments  to 
Hazel  A.  Ashe  for  her  life. 

You  are  thus  advised  in  connection  with  your  inquiry  as  sub- 
mitted. 

Respectfully  submitted, 
NSW/WFB 

DION  R.  HOLM,  City  Attorney 
TO:  Retirement  Board 

460  McAllister  Street 
San  Francisco  2 
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SUBJECT:      AIRPORT   -   PLIGHT   FESTIVAL  TRANSACTION   EET'/EEN 
INTERSTATE   COMPANY,    DUCHESS   POOD   COMPANY     .ND 
PLIGHT   FESTIVAL   COMMITTEE    -   CITY'S   RIGHT    TO 
PERCENTAGE    OP  PEE   EARNED   FOR   SUPERVISORY 
SERVICES. 


Dear  Sir: 

Mr..  'J.    H.   Turner,    then  Manager    of   Utilities,   has  re- 
quested  an  opinion   of   the   City  Attorney   as   follows: 

R   E   Q,  U  E   S  T 

"Herewith  are  the  following  with  respect  to 
the  above  subject: 

1.  Copy  of  Controller's  report  dated 

August    3,   1955. 

2.  Copy   of  my   reply   to   Controller's 
report,    dated  August   31*  1955. 

3.  Copy   of  Controller's   reply   to  my 
letter,    dated   October   11,    1955. 

"Your   opinion  is   respectfully  reauested  with 
respect    to   the   Controller's  recommendation." 


THE    FACTS 

Under  date  of  August  3,  1955,  the  Controller's  office 
made  its  report  of  an  examination  of  revenues  accrued  to  Airport 
Department  from,  and  of  the  compliance  with  1  ease  provisions  by, 
Interstate  Company,  Inc.,  Lessee  of  City  at  Airport  under  lease 
dated  January  1,  195^4-.    The  report  covers  the  oericd  from  August 
27,  19514- ,  to  February  28,1955. 

Said  report  states  that  an  audit  adjustment  in  the  amount 
of  $1,635.08  is  due  City  and  recommends  that  Lessee  should  be 
billed  therefor.    Said  report  states  in  part: 

The  major  item  of  adjustment  pertains  to  a 
transaction  entered  into  by  the  Lessee,  Flight 
Festival  Committee  and  Duchess  Pood  Company  whereby 
Lessee  was  to  receive  25r'  of  all  sales  made  by  the 
Duchess  Food  Company  during  the  Flight  Festival, 
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"August  27-29,  I9$k»        Under  this  arrangement, 
the  Duchess  Pood  Company  paid  the  Lessee 
$4,l|.l6.35  computed  on  sales  of  ';17,665.1].0. 
The  Lessee  then  paid  the  Flight  Festival 
Committee  9.21$  of  $17, 665.1^0  or  $1,632.28. 
Under  the  provisions  of  Commission  resolution 
No.  llj.571,  adopted  August  2,  1951)-,  the  Lessee 
owes  the  City  and  County  9.21$  of  K17,665.1|-0 
or  $1,632.28  which  the  Department  had  not 
billed  as  of  the  date  of  examination." 

Under  date  of  August  31,  1955  Mr«  Turner  responded  to  said 
report,  alleging  in  substance  that  by  reason  of  subject  lease 
language  and  enabling  resolutions  of  Public  Utilities  Commission, 
reconsideration  by  the  Controller  should  be  given  to  his  aforesaid 
recommendation. 

An  impasse  having  since  arisen,  he  then  requested  my 
opinion  regarding  the  City's  rights  in  the  premises. 

On  July  12,  1951]-  the  Public  Utilities  Commission  adopted 
its  Resolution  No.  llj-513  which  is  quoted  as  follows: 

"VJHEREAS,  Honorable  Elmer  E,  Robinson,  Mayor 
of  the  City  and  County  of  San  Francisco,  has 
appointed  the  Public  Utilities  Commission, 
San  Francisco  Junior  Chamber  of  Commerce,  and 
San  Francisco  Chamber  of  Commerce,  as  sponsors 
for  the  dedicatory  ceremonies  in  connection  with 
the  opening  of  the  new  San  Francisco  International 
Airport;   and 

"WHEREAS,  these  agencies  have  organized  a 
committee  known  as  the  San  Francisco  International 
Airport  Dedication  and  Flight  Festival  Committee: 

"THEREFORE,  ES  IT  RESOLVED,  That  the 
San  Francisco  International  Airport  Dedication  and 
Flight  Festival  Committee  is  hereby  granted  per- 
mission to  conduct  all  the  activities  essential 
and  related  thereto  of  the  dedicatory  ceremonies 
attending  on  said  opening,  August  27,  28,  29,  1951|; 
and 

"BE  IT  FURTHER  RESOLVED,  That  the 
San  Francisco  International  Airport  Dedication  and 
Flight  Festival  Committee  shall  acquire  proper  and 
adequate  insurance  to  indemnify  and  hold  the  City 
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"and  County  of  San  Francisco,  the  Public 
Utilities  Commission,  Airport  Department, 
harmless  from  and  against  any  and  all  claims 
based  on  loss  or  damage  to  property,  or  injury, 
or  death  to  persons  which  might  arise  because  of 
the  use  and  occupancy  of  airport  property  for 
said  dedicatory  ceremonies.   For  and  in  consid- 
eration of  this  permission  the  said  San  Francisco 
International  Airport  Dedication  and  Flight 
Festival  Committee  shall  pay  to  the  City  and 
County  of  San  Francisco  a  fee  of  vl.OO." 

Thereafter  the  Mayor's  duly  appointed  sponsors  for  said 
dedicatory  ceremonies  composed  themselves  as  a  committee  which  they 
identified  as: 

San  Francisco  International  Airport  Dedication 
and  Flight  Festival  Committee, 

Resolution  No.  Ilj5l3  permitted  said  Committee  "to  conduct 
all  the  activities  essential  and  related  thereto  of  the  dedicatory 
ceremonies  attending  on  said  opening,  August  27,  28,  29,  195U«" 

On  August  2,  195U  the  Public  Utilities  Commission  adopted 
its  Resolution  No.  lt|571,  which  is  quoted  as  follows: 

"RESOLVED,  That  this  Commission  designates 
August  27-28-29,  195U,  as  the  official  opening  of 
the  new  Terminal  Building  and  related  areas  at  the 
San  Francisco  International  Airport;   and 

"BE  IT  FURTHER  RESOLVED,  That  the  above  three 
days  are  reserved  for  dedicatory  purposes,  during 
which  time,  the  building  proper  will  not  function 
as  an  aviation  terminal;   and 

"BE  IT  FURTHER  RESOLVED,  That  the  Terminal 
Building  will  open  for  commercial  aviation  activities 
at  12:01  A.M.,"  September  1,  195^: 

"PE  IT  FURTHER  RESOLVED,  That,  during  the 
period  from  August  27  through  August  31,  195i|, 
all  lesrees  shall  pay,  to  the  City  and  County, 
the  percentages  of  gross  revenue,  as  specified 
in  their  respective  leases.    The  percentage  shall 
apply  to  any  and  all  revenues  derived  from  busi- 
ness conducted  in,  on,  about  or  from  the  demised 
premises  in  the  new  Terminal  Building  and  related 
areas. 
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"BE    IT  FURTHER  RESOLVED,    That   the    rental 
provisions   of  all   leases   covering  operation   in 
the   new   Terminal   Building  and  related  areas    shall 
be   effective   12:01  A.M.,    September  1,    195!|-." 

Following   the   adoption   of  the   aforesaid  legislation,    the 
Committee   entered   into   an  arrangement  with  Interstate   and  Duchess 
for   the   operation  of   the   catering  function  during   the   Festival, 
I  have   been  advised   that   this   arrangement   provided  for  Duchess 
Food   Company    to   supply,    prepare    and   sell   the   foodstuffs   and  bever- 
ages   to   the   people   and   for  Interstate    to    supervise    this   operation. 
I  have   been  advised  further   that   Interstate   brought   to  the   Airport 
from  its   eastern  office    several   employees    skilled   in    the    super- 
vising of   such  huge  gatherings    (over   500,000  people),    for  the   pur- 
pose  of  supervising  Duchess's   catering  operation  outside   of   the 
Terminal   Building. 

The  Airport  Department  reports   that   Interstate   performed 
no   other   function   in  connection  with  the    outdoor   catering  operation 
than   supervising  the  Duchess   operation.        Specifically,    it  was 
stated   that    Interstate    furnished  no  labor,    did  not   supply,    prepare 
or   sell  foodstuffs    or   beverages   outside   of  the    Terminal  Building, 
and   did  not  make    available    to  Duchess  any  kitchen  equipment,    sup- 
plies  or  facilities,    or   any   part   of   Interstate 's   demised  premises, 
for   said  outdoor   operation. 

In   short,    Interstate   performed  only  a    supervising  func- 
tion. 

Interstate   received  as    consideration   for   its    services   a 
percentage    of  Duchess's   total   sales   revenue.      No  part   thereof  was 
paid  by   Interstate    to  City  as   a   revenue   derived  under  or  subject    to 
the  rental   obligations   of   Inters tate's   lease   at   the   Airport. 
However,    I  have    been  advised   that    Interstate  paid   to   City   for   said 
Festival   period,    the   percentage   of  its    gross  revenues   derived  from 
the    operation  of    its  own  concessions. 

OPINION 

The  question  to  be  determined  is  whether  Interstate  is 
liable  for  the  payment  to  City  of  a  percentage  of  the  revenue 
received  from  Duchess  as  consideration  for  its  supervising  services, 
under  the  terms  of  its  said  lease. 

A  study  of  said  lease  indicates  that  Interstate  has  the 
right  to  conduct  several  businesses  on  the  demised  premises.    These 
businesses  are  designated  as:   cafeteria,  lunch  counter,  coffee  shop, 
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bars,  snack  bars,  and  restaurant.    In  addition  to  said  rights, 
Interstate  has  the  right  to  operate  mobile  food  equipment  at  loca- 
tions or  on  routes  on  the  Airport  provided  it  has  obtained  permis- 
sion therefor  from  the  Airport  Manager  and  the  lessee  or  occupant 
of  the  property  involved.    Other  rights  in  the  nature  of  a  busi- 
ness have  been  granted  to  Interstate  but  they  are  not  applicable  to 
the  subject  question.    (Business  grants  are  contained  in  Lease  §lj 

A  study  of  the  lease,  with  respect  to  Interstate' s  obli- 
gation to  pay  rental  for  the  demised  premises,  indicates  that  it  is 
to  pay  a  percentage  of  its  gross  revenue  from  every  source  derived 
from  busines:es  conducted  under  its  lease  with  City.    The  rental 
prevision  of  said  lease  C§3,  sp»  1|-£1  i's  quoted  as  follows: 

"3»   RENTAL:   For  the  exclusive  privileges 
in  the  Terminal  Building  hereby  granted,  Lessee 
agrees  to  pay  to  City  the  sum  of  One  Hundred 
Twenty  Thousand  Dollars  (#120?000.00)  per  sear 
or  the  aggregate  sum  derived  per  annum  from 
application  of  the  total  following  percentages 
of  gross  revenues,  whichever  is  greater. 

(a)  Upon  gross  revenue  from  all  sales  of 
meals  and  products,  exclusive  of 
alcoholic  beverages: 

9*214-      _  per  cent  of  gross  monthly 

sales.    This  percentage  is  hereby 

designated  as  the  basic  percentage 
fee. 

(b)  Upon  gross  revenue  from  sales  of  liquor: 

Six  per  cent  more  than  the  above  basic 
percentage  fee,  with  the  sum  of  the  two 
percentages  to  constitute  the  liquor 
percentage  fee. 

"The  percentages  above  recited  are  individually 
to  apply  to  every  source  of  gross  revenue  derived 
by  Lessee  from  the  businesses  conducted  under  this 
agreement.    In  determining  gross  revenues,  there 
shall  not  be  included  therein  the  amount  of  any 
retail  sales  taxes," 

It  is  my  opinion  that  said  rental  provision  does  not  imply 
that  in  addition  to  the  payment  of  percentages  of  every  source  of 
gross  revenue  derived  by  Lessee  from  the  business  conducted  under 
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said  lease,  Interstate  is  obligated  to  pay  a  percentage  of  a  fee 
obtained  by  rendering  a  supervisory  service  off  of  the  demised 
premises.   Nor  should  it  be  contended  that  Interstate,  in  render- 
ing a  similar  service  at  the  San  Jose  Airport,  vjould  be  obligated 
under  its  said  lease  to  pay  City  a  percentage  of  the  fee  obtained 
therefor. 

The  intention  of  the  parties,  with  respect  to  the  sources 
of  revenue  subject  to  percentage  payment  by  Interstate,  is  clearly 
expressed  in  the  lease. 

"The  language  of  a  lease,  or  of  a  clause 
thereof,  which  is  clear  ordinarily  cannot  be 
extended  by  implication  or  intendment.   Citing 
Sinclair  v.  Burke,  287  P.  686  (Ore.).   It  is 
not  the  province  of  the  court,  by  construction, 
to  change  or  make  a  new  contract  for  the  parties 
to  a  lease.   Citing  Title  &  Trust  Co.  v. 
Durkheimer  Inv.  Cq?,  63  P.  2d  909."   £l  C.J.S.  8£l. 

§1638  C.C.  of  Calif f 

Intention  to  be  ascertained  from  language. 

"The  language  of  a  contract  is  to  govern 
its  interpretation!  if  the  language  is  clear 
and  explicit,  and  does  not  involve  an  absurdity." 

§1639  C.C.  of  Calif. 

Interpretation  of  written  contracts. 

"When  a  contract  is  reduced  to  writing,  the 
intention  of  the  parties  is  to  be  ascertained 
from  the  writing  alone,  if  possible j   ..." 

§161+3  C.C.  of  Calif. 

Interpretation  in  favor  of  contract, 

"A  contract  must  receive  such  an  inter- 
pretation as  will  make  it  lawful,  operative, 
definite,  reasonable,  and  capable  of  being 
carried  into  effect,  if  it  can  be  done  without 
violating  the  intention  of  the  parties." 
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§161+8  C.C.  of  Calif. 

Contract  restricted  to  its  evident  object. 

"However  broad  may  be  the  terms  of  a  con- 
tract, it  extends  only  to  those  things  concern- 
ing which  it  appears  that  the  parties  intended 
to  contract." 

In  summary,  it  is  my  opinion  that  the  Interstate  Company 
is  not  obligated  under  the  terms  of  said  lease  or  under  the  righrs 
and  conditions  contained  in  Resolution  No.  llj-571  to  pay  to  City  ony 
part  of  the  fee  it  received  from  the  Duchess  Pood  Company  for  its 
supervisory  services  rendered  thereto. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney 


TMO'C 

TO:      MR.    T.    N.    BLAND 

Manager    of  Utilities 

287    City  Hall 

San  Francisco  2,  California 


OPINION  NO.    1165 
May  8,    1957 


SUBJECT:      AUTHORITY   OF  THE   POLICE   COMMISSION   OR    CHIEF   OF  POLICE 

TO   ORDER  MEMBERS    OF   POLICE  DEPARTMENT  MHO  ARE   PERMANENTLY 
PHYSICALLY  UNFIT  FOR   REGULAR    POLICE  DUTY   TO  TAKE,   TiIEIR 
SICK  LEAVE   OR  DISABILITY  LEAVE   PENDING  ACTION   BY  THE 
RETIREMENT   BOARD   ON   THEIR   RETIREMENTS. 


Dear  Sir: 


follows: 


You  have   requested  an   opinion   of    the   City  Attorney  as 


REQUEST 

"At  the  Police  Commission  meeting  held  on  November 
13»  19S>6»  the  Commission  adopted  a  resolution  recommending 
to  the  Retirement  Board  that  certain  members  of  the  Police 
Department  be  retired  in  compliance  with  the  provisions  of 
Section  168.1.3  of  the  Charter  as  they  were  physically 
incapable  of  performing  the  regular  duties  of  police 
officers.   Subsequently,  these  officers  x<iere  notified 
to  report  to  the  Retirement  Board  so  that  action  could 
be  taken  on  the  Commission's  resolution. 

"The  Board  is  now  in  the  process  of  having  these 
officers  examined  by  their  doctors  to  ascertain  the 
extent  of  disability.   To  date,  eight  have  been  examined 
and  copies  of  the  doctors'  reports  submitted  to  this 
department.   In  each  case,  the  examining  physician 
reported  that  the  officer  was  physically  unfit  for 
regular  police  duty. 

"As  the  officers  are  examined,  they  will  be 
advised  of  the  result.   If  found  physically  unfit 
for  regular  duty,  they  will  be  asked  if  they  intend 
to  apply  for  retirement.   If  not,  their  cases  will  be 
presented  to  the  Retirement  Board  on  the  doctor's  re- 
port, and  they  will  be  notified  of  the  date  of  hearing. 

"Should  the  Retirement  Board  order  their  retirement, 
before  a  date  is  set,  they  would  be  entitled  to  use  their 
accumulated  sick  leave  and  whatever  disability  time  they  may 
have  remaining  to  their  credit.  Under  these  circumstances, 
it  is  possible  for  a  member  to  be  carried  for  as  long  as 
eighteen  months  after  his  case  is  heard  by  the  Retirement 
Board  before  actual  retirement  (six  months  sick  leave  and 
one  year's  disability  leave). 
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"After  receipt  of  the  Retirement  Board  doctor's 
report  to  the  effect  that  an  officer  is  permanently 
physically  unfit  for  regular  duty  and  pending  action 
by  the  Board  on  his  retirement,  this  Commission  feels 
that  the  officer  should  begin  to  take  his  accumulated 
sick  and/or  disability  leave  in  view  of  the  fact  that 
he  cannot  perform  regular  duty. 

"An  opinion  is  requested  from  you  as  to  whether 
or  not  the  Police  Commission  or  the  Chief  of  Police 
has  the  authority  to  order  members  of  the  Police 
Department  who  are  permanently  physically  unfit  for 
regular  police  duty  to  start  to  take  their  sick  leave 
and/or  disability  leave  pending  action  by  the  retirement 
Board  on  their  retirements." 


OPINION 

Among  the  sections  of  the  Charter  which  show  a  dis- 
tribution of  power  bearing  upon  the  question  you  have  presented 
are  the  following: 

"Section  20.   Each  elective  officer  in  charge  of 
an  administrative  office,  the  chief  executive  appointed 
by  each  board  or  commission,  the  controller,  the  chief 
administrative  officer,  and  each  department  head 
appointed  by  the  chief  administrative  officer  shall 
have  the  powers  and  duties  of  a  department  head,  except 
as  otherwise  specifically  provided  in  this  charter. 

"Each  appointive  department  head  shall  be  immediately 
responsible  to  the  chief  administrative  officer  or  the 
board  or  commission,  as  the  case  may  be,  for  the 
administration  of  his  department,  ..." 

"Section  35*   The  police  department  shall  consist 
of  a  police  commission,  a  chief  of  police,  a  police 
force  and  such  clerks  and  employees  as  shall  be  necessary 
and  appointed  pursuant  to  the  provisions  of  this  charter, 
and  shall  be  under  the  management  of  a  police  commission 
consisting  of  three  members.   .  •  • 

"The  police  commissioners  shall  be  the  successors 
in  office  of  the  police  commissioners  holding  office 
in  the  city  and  county  at  the  time  this  amendment  shall 
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become  effective,  and  shall  have  all  the  powers  and 
duties  thereof,  except  as  in  this  charter  otherwise 
provided.   ..." 

"Section  35»1»   The  police  commission  shall  appoint 
a  chief  of  police  who  shall  hold  office  at  its  pleasure." 

Applying  the  powers  as  above  set  forth  under  said 
sections  of  the  Charter,  it  is  proper  to  conclude  that  the  Police 
Department  is  placed  under  the  general  jurisdiction  of  the  Police 
Commission  and  the  Chief  of  Police  becomes  the  chief  executive 
officer  or  department  head  of  the  Police  Department  by  appointment 
of  the  commission.   This  latter  power  resting  in  the  Chief  of 
Police  is  further  spelled  out  by  your  Departmental  Rules,  especially 
Rules  11  through  23-A. 

Such  general  powers  are  further  supplemented  with 
particular  powers  as  to  sick  leave  benefits  by  Section  9  of 
Rule  32  of  the  Civil  Service  Commission  which  provides  as  follows: 

"Sick  leaves  and  disability  leaves  granted  to 
members  of  the  uniformed  forces  of  the  Police  Department 
and  Fire  Department  shall  be  regulated  by  rules  adopted 
respectively  by  the  Police  Commission  and  the  Fire 
Commission,  which  rules,  and  amendments  thereto, 
shall  be  subject  to  the  approval  of  the  Civil  Service 
Commission,  and  when  so  approved  by  the  Civil  Service 
Commission  shall  be  deeded  as  included  in  this  rule." 

The  basic  law  from  which  all  of  such  sick  and  disability  leave 
powers  derive,  of  course,  is  Sections  15>3  and  1?2  of  the  City 
Charter,  which  read  as  follows: 

"Section  15>3»   ... 

"The  civil  service  commission  by  rule  and  subject 
to  the  approval  of  the  board  of  supervisors  by  ordinance, 
shall  provide  for  leaves  of  absence,  due  to  illness  or 
disability,  which  leave  or  leaves  may  be  cumulative,  if 
not  used  as  authorized,  provided  that  the  accumulated 
unused  period  of  sick  leave  shall  not  exceed  six  (6) 
months,  regardless  of  length  of  service,  and  provided 
further  that  violation  or  abuse  of  the  provisions  of 
said  rule  and  ordinance  by  any  officer  or  employee 
shall  be  deemed  an  act  or  insubordination  and  inattention 
to  duties." 
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"Section  172. 


"Whenever  any  member  of  the  fire  or  police 
department,  as  defined  in  sections  169,  171»1»1 
and  168.1.1,  respectively,  is  incapacitated  for 
the  performance  of  his  duties  by  reason  of  any 
bodily  injury  received  in  or  illness  caused  by 
the  performance  of  his  duty,  as  determined  by  the 
retirement  board,  he  shall  become  entitled, 
regardless  of  his  period  of  service  xrith  the  city 
and  county,  to  disability  benefits  equal  to  and  in 
lieu  of  his  salary  as  fixed  by  the  charter,  while 
so  disabled,  for  a  period  or  periods  not  exceeding 
twelve  months  in  the  aggregate,  with  respect  to  any 
one  injury  or  illness.   .  •  •   The  provisions  of 
this  paragraph  shall  be  administered  exclusively 
by  the  retirement  board,  ..."   (emphasis  added) 

Certainly  under  all  of  the  above  and  your  departmental 
rules  on  the  subject,  it  is  evident  that  the  general  powers 
granted  to  the  Chief  of  Police  as  administrative  head  of  the 
Police  Department  are  sufficient,  upon  a  basis  of  probable  cause, 
for  him  to  order  officers  or  members  of  the  department  he  believes 
to  be  temporarily  or  permanently  unfit  for  regular  police  duty,  to 
go  off  duty  on  sick  leave.   The  probable  cause  basis  for  such 
action,  in  my  opinion,  may  be  provided  (1)  by  obviously  prevail- 
ing conditions  in  a  particular  case,  (2)  by  a  medical  report  to 
that  effect  from  the  officer  or  member" s  private  physician, 
(3)  by  a  medical  report  of  like  import  from  the  police  surgeon 
acting  as  examining  physician,  {l\.)   by  pre-hearing  medical 
information  procured  by  the  police  surgeon  from  the  Retirement 
System  in  a  pending  retirement  case,  if  concurred  in  by  the 
police  surgeon,  or  (5)  by  any  combination  of  such  medical  sources 
of  information.   The  reason  why  concurrence  on  the  part  of  the 
police  surgeon  is  prescribed  with  respect  to  pre-hearing  medical 
information  provided  by  the  Retirement  System  is  that  such 
information  is  preliminary  in  character  and  not  intended  by  the 
Retirement  System  to  represent  finality  of  judgment  at  that  stage 
of  its  procedural  operations. 

You  are  advised  accordingly. 

It  may  be  added,  however,  that  cases  may  arise  in  which 
the  sick  leave  orders  may  have  to  be  modified  to  disability  leaves 
due  to  later  findings  by  the  Retirement  System  that  the  sicknesses 
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or  disabilities  involved  were  in  fact  service-connected  in 
character,  in  which  cases  readjustments  would  have  to  be  made 
upon  the  basis  of  the  subsequent  findings.   Officers  or  members 
of  the  Department  who  are  industrially  incapacitated  properly 
go  off  duty  on  "disability  leave"  benefits  instead  of  "sick  leaver' 
and  disability  leaves  are  exclusively  within  the  power  of  the 
Retirement  Board  under  Charter  Section  172. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


RJR/WPB/NSW 


TO:   MR.  HAROLD  R.  McKINNQN 

President,  The  Police  Commission 
Hall  of  Justice 
Kearny  and  Washington  Streets 
San  Francisco  8,  California 


OPINION  NO. _1166 

May  10 i  1957 

SUBJECT;      COOPERATIVE   NURSERY   SCHOOLS    --  RECREATION  AND   PARK 
COMMISSION  CANNOT  ALLOW   RECREATION  AND    PLAYGROUND 
EUILDINGS  AND  FACILITIES   TO  BE   USED  FOR   COOPERATIVE 
NURSERY   SCHOOLS. 

Dear  Sir; 

I   have  your  request  for  an   opinion  as  follows: 

REQUEST 

"It  has  been    suggested   to   the  Recreation  and   Park 
Commission  that   certain  recreation  and   playground   build- 
ings under   its    jurisdiction  would  provide   desirable 
quarters  for   cooperative   nursery   schools   being   operated 
in  this   city   and   county.     Vre   are   informed   that   these   co- 
operative  nursery   schools   operate   on  a  non-profit  basis, 
but   would   be  willing   to  pay  a  reasonable    sum  for   the   use 
of  buildings   to  cover    such  items   as    janitorial   service, 
maintenance  and   repairs,    and    such  other   items   of   cost  as 
might  be    occasioned   by   the    use    of   the   properties.      Most 
of   these   cooperative   nursery   schools   are   in   session  during 
morning  hours  only. 

"The  Commission  recognizes   that   this   grant   of   per- 
mission for   such  use   of   several   of   its  properties   on   a 
regularly   scheduled   basis  would   be    a  policy  decision   of 
considerable   consequence,    and    the   Commission   wishes   to 
be   advised   as  follows: 

"Can   the   Commission   legally  rent,    lease,    or  grant 
the  use   of    space    in  any   of   its  recreation  centers,    park 
or   playground  buildings   to   a   cooperative   nursery   school?" 

OPINION 

In   the    recent   case   of   San  Vicente   Nursery   School  v.    County 
of  Los  Angeles,    llj.7  A.C.A.    95,    30T]~P.2d   «37,    the   court   held    that,    in 
the   absence    of   express   authority  which  permits   the   use   of   the  public 
park  for   a  private   nursery   school,    a   county   cannot  permit    the   use    of 
the   public   park   in  a  manner  xvhich  will  unreasonably   impair    or    inter- 
fere  with  the   right    of  the   public    to  use    the   park.      The   use    of    the 
facilities  by   a   cooperative   nursery    school   is   for  the   benefit    of  a 
limited   number  of    children   attending   the    school  and   such  use    is  not 
for  a  public  use   or   public   purpose. 

There    is  no   express  authority   in    the   Charter   of   the   City 
and  County  of  San  Francisco  allowing    the  Recreation   and   Park  Com- 
mission  to    lease,    rent   or   grant   the   use    of   the    space    in   any   of   its 
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recreation  centers,    park  or   playground  buildings   to  a   cooperative 
nursery   school.      On   the  basis   of   the  recent  decision,    it   cannot 
legally  be   done. 

Respectfully   submitted, 


DION  R.    HOLM 
City  Attorney 


aos/geb 


To:  Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17,  California 


Attention:   Mr.  Edward  A.  McDevitt 
Secretary 
Recreation  and  Park  Commission 


OPINION  NO.  1167 
May  13,  1957 


SUBJECT:   BOND  ISSUE  FOR  CONSTRUCTION  OF  BASEBALL  STADIUM; 
PROCEDURE  FOR  ELIMINATION  OF  REQUIREMENT  THAT 
MAJOR  LEAGUE  FRANCHISE  BE  SECURED  PRIOR  TO 
CONSTRUCTION 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"At  the  election  held  on  November  2,  1954,  the  voters 
approved  a  $5,000,000  bond  issue  for  the  construction  of 
a  recreation  center. 

"Prior  thereto,  on  October  4,  1954,  the  Board  of 
Supervisors  adopted  its  Resolution  No.  14817  (Series  of 
1939),  declaring  it  to  be  the  intent  of  the  Board  in 
ordering  the  submission  of  that  bond  proposal  that  no 
sale  of  the  bonds  would  be  made  unless  the  City  and  County 
were  assured  of  a  major  league  franchise  within  five  years 
from  and  after  November  2,  195**.  A  copy  of  the  resolu- 
tion is  attached  for  your  ready  reference. 

"The  Board  at  its  meeting  held  on  September  17th, 
pursuant  to  the  suggestion  of  Supervisor  Francis 
McCarty,  directed  that  you  be  asked  to  advise  it  as 
to  any  possible  manner  in  which  the  Board  might  eliminate 
the  condition  expressed  in  its  resolution,  short  of  re- 
scinding the  resolution  itself.   Supervisor  McCarty  does 
not  feel  that  rescission  of  Resolution  No.  14817  (Series 
of  1939),  would  accomplish  his  objective,  since  such 
action  might  be  viewed  by  some  as  a  breach  of  the  prem- 
ises upon  which  the  Board  submitted  the  bond  issue  to  the 
voters. 

"Supervisor  McCarty  realizes  that  this  cannot  be 
accomplished  through  means  of  a  declaration  of  policy 
as  defined  in  the  Charter,  for  two  reasons:   (l)  If 
it  were  possible  to  submit  a  declaration  of  policy  going 
to  the  question  of  whether  or  not  the  resolution  should 
be  rescinded,  a  majority  affirmative  vote  would  in  effect 
release  the  restriction  by  less  than  the  two-thirds  vote 
required  for  approval  of  the  bond  issue;  and  (2)  A 
rescission  of  the  resolution  would  not  be  accomplished 
by  ordinance  and,  therefore,  since  a  declaration  of 
policy  is  limited  to  actions  which  may  be  taken  by 
ordinance  such  vehicle  would  be  inappropriate. 


OPINION  NO.  1167 
May  13,  1957 
Page  2 


"Supervisor  McCarty  believes,  however,  that  because  the 
Charter  is  a  restriction  on  powers  and  not  a  grant  of  powers, 
its  sections  relating  to  declarations  of  policy  are  confined 
to  actions  which  may  be  taken  by  ordinance.  He  feels  that 
there  is  nothing  in  the  Charter  which  would  prohibit  placing 
on  the  ballot  a  question  to  the  voters  relating  to  a  rescis- 
sion of  the  enclosed  resolution,  and  it  is  his  intent  that 
voter  approval  be  obtained  by  a  two-thirds  majority  or  ap- 
proximately that  in  order  to  relieve  the  Board  from  its  moral 
obligation  to  keep  the  existing  resolution  in  force.'' 

"Supervisor  McCarty  and  the  entire  Board  will  appreciate 
your  advices  as  to  the  appropriate  manner  in  which  the  con- 
dition in  question  can  be  eliminated  without  jeopardizing 
future  expenditures  from  the  bond  fund." 

OPINION 

The  resolved  portion  of  Resolution  No.  14817  attached  to  your 
letter  reads  as  follows: 

"NOW,  THEREFORE,  BE  IT  RESOLVED,  that  it  is  the  hereby 
declared  Intent  and  policy  of  this  Board  of  Supervisors 
that  no  sale  of  bonds  to  be  authorized  in  the  amount  of 
$5,000,000  for  a  recreation  center  at  the  election  to  be 
held  on  November  2nd,  195^,  shall  be  made  unless  the  said 
City  and  County  of  San  Francisco  is  assured  of  a  major 
league  franchise  within  a  period  of  five  years  from  Novem- 
ber 2nd,  1954." 

In  the  ballot  argument  to  the  voters  officially  approved  by 
the  Board  of  Supervisors  the  following  statement  appears: 

"Moreover  not  one  cent  of  the  issue  will  be  spent 
until  a  definite  major  league  franchise  has  been  obtained. 
If  negotiations  are  not  completed  within  five  years  for 
such  a  franchise,  the  bonds  will  not  be  sold.  Vote  yes." 

I  note  from  your  letter  that  Supervisor  Francis  McCarty 
recognizes  a  moral  obligation  in  the  above  statement  of  conditions 
and  is  desirous  of  eliminating  their  effect  by  a  separate  proposal 
submitted  to  the  voters  requiring  approval  by  the  same  two -thirds  vote 
of  the  electorate  required  to  approve  the  original  bond  issue. 

It  is  true,  as  pointed  out  in  your  letter,  that  the  Charter 
constitutes  a  limitation  and  restriction  on  the  Board's  power,  and  it 
is  because  of  this  legal  restriction  that  the  purposes  of  Supervisor 
McCarty  cannot  be  effectuated  in  the  manner  suggested. 
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There  is  no  procedure  provided  In  the  Bond  Act  of  1901 
(Sees.  43601-43638  of  the  Government  Code)  to  accomplish  this  objec- 
tive, so  if  a  proposal  could  legally  be  devised  for  submission  to 
the  electorate  that  would  serve  the  purpose,  it  would  necessarily 
have  to  be  a  measure  proposed  through  charter  powers  and  subject  to 
its  requirements  and  limitations. 

Section  184  of  the  Charter  provides  in  part  as  follows: 

"The  ballots  used  when  voting  upon  any  proposed  measure, 
referendum,  policy,  recall  or  confirmation  shall  contain  a 
general  statement  thereof,  followed  by  the  words  'Yes1  and 
•No, '  so  arranged  that  the  voter  may  indicate  his  choice  upon 
the  ballot.  If  a  majority  of  the  qualified  electors  voting 
on  said  proposed  measure,  rererendum,  policy,  recall  or  con- 
firmation shall  vote  in  favor  thereof,  it  shall  go  into 
effect  ten  days  after  the  declaration  of  the  official  count." 

Thus,  the  Charter  by  its  terms  provides  that  if  any  proposed 
measure  receives  the  favorable  vote  of  a  majority  of  the  qualified 
electors  voting  thereon  it  shall  go  into  effect.   Consequently  it  is 
beyond  the  powers  of  the  Board  of  Supervisors  to  prescribe  a  larger 
vote  for  the  adoption  of  any  measure.   See  Wagner  v.  Clerk  of  City 
of  Ypsilanti,  5  N.  W.  2d  513. 

If  it  is  the  desire  of  the  Board  of  Supervisors  to  secure 
voter  approval  of  a  bond  issue  for  a  stadium  without  first  receiving 
a  big  league  franchise,  the  only  solution  that  occurs  to  me  is  to 
submit  a  new  bond  issue  that  would  not  be  so  qualified.   If  the  req- 
uisite two-thirds  voter  approval  is  obtained,  the  existing  bond  issue 
may  be  cancelled  pursuant  to  the  provisions  of  Section  43630  of  the 
Government  Code,  which  provides  as  follows : 

"After  three  years  after  a  bond  election  the  legisla- 
tive body  may  determine,  by  ordinance  adopted  by  a  two-thirds 
vote  of  all  of  its  members,  that  no  part  of  the  bond  issue 
remaining  unsold  shall  be  issued  or  sold.  When  the  ordinance 
takes  effect,  the  bonds  remaining  unsold  and  described  in  the 
ordinance  become  void." 


You  are  thus  advised. 


Respectfully  submitted, 


TJB/GEB  DION  R.  HOLM 

City  Attorney 
TO:  Board  of  Supervisors 

235  City  Hall,  San  Francisco  2 
Attention:  Mr.  John  R.  McGrath 
Clerk  of  the  Board 


««y  15,  1957 


;ir.  Edward  km    ioi'«. 

:*aret* 

r»ea   '  od**,   .»olden   ./at*     ark 
*      ^r- nulsoo  17$   California 

ear   4r»   ^0.  9vitt: 

la  respouae  to  your  letter  of   aay 
requested  a^vica   oa  tae  que at ions  proposed   tberaln,    lot  ae  answer 
questions  la  the  order   1  ired   In  your  latter. 

question  Mo.   It 

Could   t  a    teicne   itryOins,  bequest  funds   oa   uaad  to 
.<Jf     pay  too  salary   of  taa  director  of  the  arboretum,  a 

botanist  Who  would   oa  aa looted  by  sntra  ice  exaasi nation  of 
t.e     Ivtl  Service  Cemmiasio..  a.;d   wno,   besides  directing 

arboretum,  would  ba   -  iar,-ed  with  the  laying  out,  ar- 
rangesant,   establishes^,   and   ooffipletiori  of   taa  at-  ore  turn 
and  botanical  £ard*ua? 

Taa    .'iilfc-na  Stryblng  bequest   funds,   in  *>y  opinion,   oannot 
ba  uaad  to  pay  tie   aalary   of  the   director  of  tne  Arboretum, 
clssiifloatlon  "Q7k  Supervisor  of   the  Arboretum  and    botanical    .arrians" 
we  a  ret  it  lad  at  tba  flrat  of  t  lis  year  to  Mo/4    Creator  of  the 
'rboretum  and   Sotaulcal   lardens*'  and  trie  duties   statement  waa  amended 
-ad  aa  follows: 

■  rector  of  the  Arboretum  and   ?otanlcai     ardens  - 
ar  general  direction;      la  respouaisie  for   the  opera- 
tion and  maintenance  of   the  arboretum  and  tie  botanical 
£erdena   in  the     creation  aad   fttrk  repertmentl   plans  I 
dlreeta  botanical  and  entomological  researcn,   plant  int. 

..tioi  and  developwvt,    popular  education   in  the  arboretum) 
iaauea  preaa  releases;   and   p^rt'ovm  related   duties  aa 
required." 

j    )   It  would  se#*  evident   that  the  duty  of   tie     treetor  of  too 
retaa  would   include  so*s  responsibility  in  the   laying  oat,   arv 
•oat,  estsbilshmsat  and  compl *tion  of  the  Arboretum  aad  Botanical 
Oardans,  the  prltasry  duty   ia   lu  the  operation  and  maintenance  of  it. 

f  many  yeara   the  position  of  Supervisor  of  tne  Arboretum  has 
been  interpreted  aa  a   position  of  maintenance  aad  operation  of  the 
Arboretua.      It  has  been  a  position  included  .   classified  Civil 

Service  of  t   e  City  and  Count  laeo.      fa  salary  of 

-•7ianr  naa  been  paid   from  flat  funds  of        1  y  and  County   of  -an 

Francisco.      The  statesaent  dutlea,   aa  attended,  does  not  subatsntlally 

•*e  but  ra t.ner  enlarges   t:«e  duties  0  irector  fro*  that  of 

Supervisor,      it  is  apparent  from  the  duties   statement   t-kat   taa   position 
now  titled  "Director     has  the  responsibility  for  the  maintenance  and 
operation  of  the  Arboretum  and   'otanioal  oardona. 
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IMH    ...   evlt  t  fijr  1   , 


Under  t*\«  Otrybin?"  trust,   paragrapr      ,  md  County 

of  Sen  Francisco  must  fmtll  *>oessary    funds  for  the  "stintenanee 

sad  operation  of  t~.e  Arboretu.-  snd     ntanloal    >ardens  and  over  I 
j ears  It  has  dons  so*      It   Is  appart   -.,         :r«iar«,    tnat   the    ielene 

yblna;  bequest  funds  canno*  «  used  for  th©  sslary  of  t  ;e  I  irsotor 
when  -its  priaary  responsibility  is  for  the  operation  and  asintenance 
of   the  Arboretum. 

Jtestion  Mo*    ft 

Cojld  the    'elene    ;  try bin?  bequest  funds  bo  used   to 
pay  tha  faas  of  s  consul tant,  a  botanist  who  would  bo 
under  contract  with  tna  Cemaisalon  to  acvise  on  tna  lay- 
ing out*   arrangement,   establishment  and  completion   (and 
oossibly  ©caret I on)   of  t'sa  arboretum? 

athor  the  Asians     tryMn     bequeet   funds  nay  ba  usad  to 
pay  the  fass  af  a  consultant   to  advise   o?s  *h#  lav  -,   srra 

•attMlstnitt  and  completion  of   t  >e  Arboretu*.  could  well   casss  wit' 
tha  terms  of  the  trusti   however,   fse     rorat*  Court  would  ba  the 
prooar  authority  to  interpret   the  proper  use  of  t.ie  funds  snd  it  Is 
suggested   that  the  Recreation  and   Park  Commission  petition  tha  Probate 
I    to  determine  whether  or  not  a  consultant   my  be   paid  froa  tha 
no  ttryblaf  bequest   funds   fa*  the  purpose  stated  In  your  question. 

.uestlon  No.    3: 

Could  tha  ^eereatioa  and  ?ark  Commission  appoint  a 
director  of  tha  arbor#tum,  independent  of      *  istlaa; 

--/ice  position,  an^i  finance  hla  compensation  with 
telene  ftryMng  bequest  funds0 

Por   tha  asms  reasons  as  expressed  in  the  answsr  to  )ues1 
•-«•  I,  it  would  appear  t      |  appointment  of  a  dlreotor  of  tne 
arboretum,  independsnt  of  the  exist       .1   ervioe  position,  and 
tha  financing  af  his  compensation  request  funds 

would  not  ba  possible. 

I  nope  that  tils  satisfactorily  answers  tae  questions  you 
put  to  me.   If  I  may  ba  of  further  help,  please  feel  free  to  call  on 

•-. 

iours  truly, 


siP 


City  Attorney 
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No.  1157 -B 


June  3,  1957 


Mr.  John  R.  McGrath 

Clerk  of  the  Board  of  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

Dear  Mr.  McGrath: 

This  is  In  reply  to  yours  of  May  21,  1957*  addressed 
jointly  to  the  City  Attorney'  and  the  Assessor,  wherein  you  asked 
for  our  recommendations  to  be  referred  to  the  Finance  Committee 
as  to  the  elimination  of  taxes  on  the  Crystal  Springs  Golf  Course 
and  the  Sharp  Park  Golf  Course,  both  of  which  are  located  in  San 
Mateo  County  and  the  recreational  facilities  of  which  are  avail- 
able to  all  persons  Including  those  who  are  residents  of  San  Mateo 
County.  Your  letter  makes  reference  to  excessive  taxes  levied  upon 
the  aforesaid  golf  courses. 

Please  be  advised  that  I  have  conferred  with  the  Assessor 
on  the  matter  and  the  following  is  our  conclusion  as  to  the  natters 
presented  in  your  letter. 

Your  attention  is  directed  to  Article  XIII,  Section  1  of 
the  California  Constitution,  which  makes  all  property  in  the  State 
sub j act  to  taxation  and  additionally  provides  that  property  belong- 
ing 

"to  any  county,  city  and  county,  or  municipal 
corporation  within  this  State  shall  be  exempt 
fror.i  taxation,  except  such  lands  and  the  im- 
provements thereon  located  outside  of  the 
county,  city  and  county  or  municipal  corporation 
owning  the  same  as  were  subject  to  taxation  at 
the  time  of  the  acquisition  of  the  same  by  said 
county,  city  and  county,  or  municipal  cornor- 


ation;  provided,  tnat  no  improvements  ox  any 
character  whatever  constructed  by  any  county, 
city  and  county  or  r.iunicipal  corporation  shall 
be  oubjoct  to  taxation.  All  lands  or  improve- 
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end  county  or  municipal  corporation,  not 

from  taxation,  ah      jj»eaaed  by  the  assessor 

<.nd  oeunty  or  municipal  ec 
porati  said  lands  or  Improvements  are 

locate;  i.iiii  aaseeament  ahali  be  subject  to 
review,  equalization  and  adjuetment  by  the  State 
Beard  of  Equalization."  (Emphaaia  added) 

w-     'Ihe  faeOlU**  in  question,  to  wit,  the  Crystal  Spring* 

p  Park  Golf  Course,  were  subject  to  tax- 
iQn  av  Ss  :  n  o,  their  acquisition  bj  ***•  clt  tod  County  or 
".an       ;^  and,  therefore,  cannot  be  completely  exeapt  from 
•vacation  under  the  above  const itutlona-  prtolflsss*.  Hoover,  any 

constructed  by  the  City  subsequent 
cannot  be  taxed* 

I  a.--  advised  that  when  the  City  and  County  of  San  Prancieco 
tototo*  ■      >  ■■:■■■     Upon  whiei  ;    *ar*  ? arte  Coir  Gourde  is 
located  the  sa'  '"   *  -  ^-    to*  vOOantj  vniaproved  and  uncev^iopo;; . 

sequent  development  of  the  Sharp  Park  c      rse  upon  said 
land  would  be  an  improvement.  Any  tax,  therefore,  upon  the  Sharp 

ave  to  be  upon  the  land  m  the  condition 

of  son  Francisco,  to  wit, 
d  parcel  of  lane,  and  any  improve- 

tvelopment  of  a  solf 


.- 


inder  the  constitutional  provision  set 

t  are,  the  i«efore,  advised  that  in  order  to  secure  the 
n  of  taxes  ^oon  the  facilities  in  question  a 
Ussnt  would  be  necessary,  exempt***  landa  of 
ther  county  otherwito  be  sub  - 

taxation  where  such  lsswai  are  used  for 
•    '.':'  itoto  . 

to  Mai  iiatter  of  exeeaalvenesa  of  the  tax  on  the  fa 

tie*  in  one  **  *> 

as  to  the  particular 

a  satis - 

-.  be  made.     After  eueh  eonferenee,  fchi 

an  wrancisco  ive  the  under  the  eonati- 

ovislon  set  fc  to  have  the  totteraf  *  f**,1**' 

ssjsntsillw  to*  ssUtototol  of  the   *to*M*sast  ■— »■!?■<  N   Hal 


AS 


Bpjua.il. -at  ion. 


Yours  truly. 


;K  R«  HOLM 
City  Attorney 
LSM 


'••  . 
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Juno  4,  1957 


Mr,  Thomas  W,  McCarthy- 
Secretary 

San  Francisco  Pire  Commission 

Room  2  City  Hall 

San  Francisco  2,  California 

Dear  Mr.  McCarthy: 
by  v 

Mr,  Walter  H.  Duane,  President  of  the  Board  of 
Fire  Commissioners,  requested  information  relative  to  the 
Charles  C,  McKelvie  matter, 

Mr.  Duane" s  specific  question  is,  "Does  the 
request  of  an  attorney,  representing  the  fireman,  with 
new  evidence  not  presented  at  the  original  hearing,  have 
the  grounds  to  reopen  this  case?" 

I  think  this  specific  question  is  answered  in 
the  previous  letter  to  Mr.  Duane.  The  citation  of  Aylward 

v.  State  Board  Etc.,  31  Cal.  2d  833  at  839,  "The  agi£c7 

may  be  bound  by  its  prior  action  where  it  has  made  a  deter- 
mination of  a  question  of  fact  within  its  powers,  and  it 
lacks  authority  to  reopen  or  rehear  the  question."  Such 
is  the  situation  under  Section  155  of  the  Charter.   The 
Commission  is  not  given  the  power  to  reopen  or  rehear  the 
question. 

It  is  my  opinion  that  the  Fire  Commission,  having 
heard  evidence  presented  by  the  fireman  or  his  counsel  at 
the  time  of  the  hearing  under  Section  155  of  the  Charter 
and  having  given  a  final  ruling,  no  longer  has  any  power 
to  reopen  or  rehear  the  question. 

Yours  truly, 

DION  R.  HOLM 
City  Attorney 
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OPINION  NO.  1168 
June  10,  1957 


SUBJECT:   CITY  PLANNING  COMMISSION;  JURISDICTION  TO  HEAR 
PETITION  FOR  RECLASSIFICATION  WHERE  OWNERS  HAVE 
COVENANTED  NOT  TO  APPLY  FOR  A  REZONING  OF  THE 
PROPERTY;  EFFECT  OF  DEED  RESTRICTIONS. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"An  application  has  been  filed  for  reclassification 
from  First  Residential  to  Commercial,  of  a  lot  at  the 
southwest  corner  of  19th  Avenue  and  Sloat  Boulevard.  At 
the  hearing  on  this  matter,  opponents  to  the  change 
brought  out  that  this  lot  is  part  of  a  parcel  conveyed 
by  the  Spring  Valley  Water  Company,  prior  to  the  acquisi- 
tion of  the  Company  by  the  City,  to  a  private  individual, 
subject  to  recorded  deed  restrictions  running  with  the 
land,  one  of  which  they  claimed  enjoined  subsequent  owners 
from  applying  for  a  change  of  the  zoning  classification 
of  any  of  the  property  from  Residential  to  Commercial. 
This  the  applicant  denies. 

"The  Department  has  been  loaned  copies  of  the  two 
documents  setting  forth  the  existing  deed  restrictions, 
which  we  will  be  glad  to  make  available  to  you  for  exam- 
ination at  your  convenience. 

"It  was  claimed  that  the  City  and  County  of  San 
Francisco  having  acquired  the  Water  Company  is  now  in  a 
sense  party  to  this  agreement  and  that  the  present  pro- 
posal to  reclassify  the  property  is  in  violation  of  the 
agreement. 

"Your  opinion  is  respectfully  requested  as  to  whether 
there  is  any  impairment  of  the  jurisdiction  of  the  City 
Planning  Commission  under  these  circumstances. 

"Your  opinion  is  further  requested  as  to  whether  in 
general  the  City  and  County  of  San  Francisco,  in  reclass- 
ifying any  property,  is  in  any  way  bound  or  limited  in  its 
power  to  act  by  the  existence  of  valid  private  deed  re- 
strictions which  are  more  restrictive  than  the  proposed 
classification." 

OPINION 

The  first  question  presented  by  your  request  for  opinion  is 
whether  the  City  and  County  of  San  Francisco,  having  acquired  the 
Spring  Valley  Water  Company,  is  restricted  in  the  exercise  of  its 


OPINION  NO.  1168 
June  10,  1957 
Page  2 


police  power  to  reclassify  a  lot  at  19th  Avenue  and  Sloat  Boulevard 
from  First  Residential  to  Commercial,   The  basis  of  the  contention 
that  the  City  and  County  of  San  Francisco  is  so  restricted  is  that 
the  lot  in  question  was  acquired  by  the  City  and  County  of  San  Fran- 
cisco from  the  Spring  Valley  Water  Company  subject  to  restrictions  in 
the  deed  that  no  action  should  be  taken  to  change  the  zoning  classifi- 
cation of  said  lot. 

Investigation  has  disclosed  that  when  the  City  and  County 
of  San  Francisco  acquired  the  Spring  Valley  Water  Company  by  deed 
dated  and  recorded  on  March  3,  1930*  it  acquired  the  operative  water 
system  properties  only.   Other  properties  of  the  Spring  Valley  Water 
Company,  including  the  lot  in  question,  were  retained  by  the  Spring 
Valley  Company,  Ltd.,  a  separate  and  distinct  corporation.   Thus  the 
City  and  County  of  San  Francisco,  having  at  no  time  acquired  title 
to  the  lot  in  question,  is  in  no  way  bound  by  the  deed  restrictions 
running  with  the  land. 

Further,  examination  of  the  two  documents  setting  forth 
deed  restrictions,  mentioned  in  your  request  for  opinion,  discloses 
that  the  covenant  specifically  restricting  application  for  change  in 
zoning  classification  ran  for  five  years  from  February  9>  1931*  and 
automatically  terminated  on  February  9,  1936. 

The  second  question  presented  by  your  request  for  opinion 
is  whether  the  City  and  County  of  San  Francisco  in  reclassifying 
property  for  zoning  purposes  is  in  any  way  bound  or  limited  in  its 
power  to  act  by  the  existence  of  valid  private  deed  restrictions 
which  are  more  restrictive  than  the  proposed  classification. 

There  appears  to  be  but  one  California  case  in  which  the 
court  considered  the  effect  of  private  agreements  on  the  validity  of 
zoning  ordinances.   In  O'Rourke  v.  Teeters,  63  C.A,  2d  3I4.9,  II4.6  P,  2d 
983»  the  court  said: 

"Private  agreements  imposing  restrictions  are  not  to  be 
considered  when  determining  the  validity  of  a  zoning 
ordinance  for  the  reason  that  such  private  agreements 
are  immaterial." 

Private  agreements  imposing  restrictions  on  the  ownership 
or  use  of  property  have  no  bearing  on  the  validity  of  a  zoning  ordi- 
nance, but  a  zoning  law  cannot  constitutionally  relieve  land  within 
a  district  covered  by  it  from  lawful  restrictions,  more  restrictive 
than  the  zoning  ordinance,  contained  in  the  deeds  to  such  land. 
(62  C.J.S.  14.31;  2  Metzenbaum,  Law  of  Zoning  1108;  2  Rathkopf,  The  Law 
of  Zoning  and  Planning  387) 

"Zoning  does  not  and  cannot,  as  a  rule,  affect  or  abolish 
restrictions  on  the  use  of  lands  arising  from  deeds  or  con- 
tracts.  That  is  to  say,  a  zoning  measure  cannot  constitu- 
tionally relieve  land  within  a  zoned  district  from  lawful 
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restrictions  affecting  its  use.  Accordingly,  the  zoning 
of  land  for  business  has  no  effect  on  existing  restrictions 
confining  the  use  of  land  to  residential  purposes,   ilore- 
over,  covenants  and  deeds  obviously  can  make  restrictions 
as  to  the  use  of  property  conveyed  in  addition  to  restric- 
tions imposed  by  zoning  ordinances  applicable  to  the  area 
or  district  wherein  the  property  is  located."   (8  McQuillin, 
Municipal  Corporations  32) 

It  is  my  opinion,  therefore,  and  you  are  advised  accordingly, 
that: 

(1)  The  City  and  County  of  San  Francisco  and  its  City 
Planning  Commission  are  not  restricted  by  any  existing  deed  restric- 
tion in  reclassifying  the  lot  at  the  southwest  corner  of  19th  Avenue 
and  Sloat  Boulevard. 

(2)  The  City  and  County  of  San  Francisco  is  not  bound  or 
limited  in  the  exercise  of  its  police  pox-zer  in  reclassifying  property 
for  zoning  purposes  by  the  existence  of  valid  deed  restrictions  more 
restrictive  than  the  proposed  classification.   Valid  deed  restrictions 
more  restrictive  than  the  proposed  classification,  however,  will  not 
be  nullified,  abrogated  or  abolished  by  such  reclassification. 

Certainly  the  existence  of  a  valid  deed  restriction  should 
be  a  factor  in  your  consideration  of  any  application  for  a  reclassi- 
fication of  property  to  a  use  that  would  be  in  violation  of  such  a 
deed  restriction. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TJL/GEB 


TO:  Mr.  Paul  Oppermann 

Director,  Department  of  City  Planning 

100  Larkin  Street 

San  Francisco  2,  California 


OPINION  NO.  1169 
June  13,  1957 


-OBJECT:   LEGALITY  OF  JITNEY  BUSES  DISCHARGING  AND  PICKING  UP 

PASSENGERS  IN  ESTABLISHED  BUS  ZONES  ON  MARKET  STREET. 

gentlemen: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"It  is  respectfully  requested  that  you 
furnish  the  San  Francisco  Parking  Authority, 
at  your  earliest  convenience,  your  opinion  on 
the  following  subject: 

"The  legality  of  the  jitney  buses 
which  will  provide  transportation 
for  the  proposed  fringe  parking 
facility  at  7th  and  Harrison  Streets, 
discharging  and  picking  up  passengers 
in  the  established  bus  zones  on 
Market  Street. 

"Any  suggestions  for  procedures  to  be 
taken  to  accomplish  such  an  objective  will  also 
be  appreciated." 

OPINION 

The  pertinent  provisions  of  the  Public  Utilities  Code 
(Part  II,  Chapter  IX,  Article  3,  of  the  San  Francisco  Municipal 
Code)  governing  the  use  of  bus  zones  in  the  City  and  County  of 
San  Francisco  are  as  follows: 

"Sec.  201.   Specific  Definitions  of  Word sJJsedJie rein. 

"(a)   Bus.  Any  intra -urban  public  passenger 
carrying  bus  or  trolley  coach. 

"(b)   Bus  zone.   That  area  of  the  roadway  law- 
fully set  apart  for  the  exclusive  parking 
or  stopping  of  buses  while  loading  or  un- 
loading of  passengers  and  which  is  plainly 
designated  by  curb  and/or  pavement  painting 
and  a  sign  approved  by  the  Board  of  Police 
Commissi  oners." 
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"Sec.  216.  Unlawful  to  Park  Other  Vehicle  in  Bus 
Zone — Penalty.   Mo  person  shall  stop,  stand 
or  park  any  vehicle,  other  than  a  bus,  in  any 
bus  zone  or  portion  thereof,  and  any  vehicle 
so  parked  is  hereby  declared  to  be  a  nuisance 
and  a  menace  to  the  safe  and  proper  regulation 
of  vehicular  and  pedestrian  traffic,  and 
deemed  to  be  left  standing  upon  a  street  in 
an  unusual  position  and  obstructing  the  normal 
movement  of  traffic  thereon,   x^very  person 
violating  any  of  the  provisions  of  this  sec- 
tion shall  be  guilty  of  a  misdemeanor  and 
upon  conviction  thereof  shall  be  punished  by 
a  fine  of  not  less  than  2,  nor  more  than  ,.$0, 
or  by  imprisonment  in  the  County  Jail  for  a 
term  not  exceedin0  six  months,  or  by  both 
such  fine  and  imprisonment.'1 

In  determining  whether  a  jitney  bus  is  a  bus  within  the 
meaning  of  the  term  as  defined  in  Section  201(a)  of  the  public 
Utilities  Code  (supra)  we  must  look  to  the  provisions  of  the 
Police  Code  which  define  and  regulate  the  operation  of  jitney 
buses  in  the  City  and  County  of  San  Francisco. 

Section  1086  of  the  Police  Code  provides: 

'''Sec.  1086.   '  Ji tney  Bus'  Defined  —  Common 
Carrier." 

"A  'Jitney  Eus'  is  hereby  defined  to  be 
a  self-propelled  motor  vehicle,  other 
than  a  street  car,  traversing  the  public 
streets  between  certain  definite  points 
or  termini  and  conveying  passengers  for 
a  fixed  charge,  as  set  forth  in  Section 
1086(a)  of  this  Article  between  such  and 
intermediate  points,  and  so  held  out,  ad- 
vertised, or  announced.  A  'Jitney  bus'  is 
hereby  declared  to  be  a  common  carrier  and 
is  subject  to  the  regulations  herein  pre- 
scribed. " 

Section  1098  of  the  Police  Code  provides,  in  part,  as 
follows: 


Opinion  No.  1169 
June  13,  1957 
Page  3 


"Sec.  1098.   Regulations  for  Operation  of 
Jitney  Buses  • 

"It  shall  be  unlawful: 

"(a)   to  drive  or  operate,  or  cause  to  be 
driven  or  operated,  any  ' jitney  bus'  upon 
or  along  any  street  unless  there  is  out- 
standing a  valid  license  for  each  such  bus 
obtained  as  in  Sections  1086  to  1110,  in- 
clusive of  this  Article  provided;   (emphasis 
added ) 


"(d)   to  drive  or  operate  any  motor  bus  un- 
less there  is  displayed  upon  the  windshield, 
or  other  prominent  or  fixed  portion  of  said 
motor  bus,  words,  in  letters  of  at  least 
three  "OT  inches  in  height  and  one-half  (1/2) 
inch  wide,  and  plainly  written,  so  they  may 
be  distinctly  seen  and  read,  showing  that 
such  vehicle  is  a  'jitney  bus'  .  .  .  ." 
(emphasis  added) 

Section  1108  of  the  Police  Code  provides: 

"Sec.  1108.   Si  pis  Required.   All  'jitney  buses' 
shall  carry  signs,  first  approved  by  the 
Chief  of  Police  on  which  shall  be  displayed 
the  route  to  be  traversed  and  the  termina- 
tion thereof,  and  all  'buses'  shall  run  to  the 
termination  so  stated."   ( empha sis  added) 

VJhile  there  is  authority  indicating  that  a  jitney  bus 
is  distinguishable  from  and  not  included  within  the  term  "bus" 
(Jarrell  v.  Orlando  Transit  Co.,  123  Fla.  776,  167  So.  661+) , 
and  while  the  quoted  sections  are  not  free  from  ambiguity  in 
this  regard,  a  legislative  intent  appears  frou  the  above  quoted 
sections  of  the  Police  Code  that  a  jitney  bus  operating  wholly 
within  the  City  and  County  of  San  Francisco  be  deemed  an  "intra- 
urban public  passenger  carrying  bus"  and  be  classified  as  a 
"bus"  as  said  term  is  defined  in  Section  201  of  the  Public 
Utilities  Code. 
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The  Chief  of  Police  has  the  authority  in  his  discretion 
to  grant  applications  for  jitney  bus  permits  and  to  approve  the 
route  or  routes  over  which  the  applicant  proposes  to  operate 
(Police  Code,  Sections  1088(i),  1091(e)  and  1098(f))  and  has  a 
continuing  jurisdiction  over  existing  permits  so  as  to  prevent 
any  hazards  to  life  or  property  or  any  undue  congestion  of  traffic 
which  may  be  caused  by  jitney  bus  operation  and  has  power  to 

evoke  a  permit  when  the  public  interest  and  safety  may  require. 

Police  Code,  Sections  1099  and  1091(e)).   Consequently,  he  has 
full  control  at  all  times  over  the  use  of  bus  zones  by  jitney  buses. 

I  therefore  conclude  that  intra-urban  jitney  buses, 
properly  empowered  to  operate  on  Market  Street,  in  the  manner 
stated,  may  legally  discharge  and  pick  up  passengers  in  the 
established  bus  zones  along  Market  Street,  as  authorized  by  the 
Chief  of  Police. 

Respectfully  submitted, 


DIOH  R.  HOLM 
City  attorney 

TO:   THE  PARKING  AUTHORITY  OP 

THE  CITY  AND  COUNTY  OP 

SAN  FRANCISCO 
5>00  Golden  Gate  Avenue 
San  Francisco  2,  California 

Attention: 

Ilr.   Vining  T.    Fisher 

General  Manager 


JC/UFB-TMO' C/RMD 


OPINION  NO.  1170 
June  24,  1957 

SUBJECT:   APPROVAL  OF  BOARD  OF  SUPERVISORS  FOR  BOUNDARIES 
OF  PROJECT  OF  SAN  FRANCISCO  HOUSING  AUTHORITY, 
PROJECT  CAL.-1-18  (SITE  4) 

Dear  Sir: 

I  have  your  request  for  an  opinion  pertaining  to  the  San  Fran- 
cisco Housing  Authority  Project  CAL.-1-18  (Site  4)  (Double  Rock 
Project),  reading,  in  part,  as  follows: 

REQUEST 

"Enclosed  is  letter  dated  June  4,  1957,  from  J.  E. 
Prisin-Zano,  Acting  Regional  Attorney  for  the  San  Fran- 
cisco Regional  Office  of  the  Public  Housing  Administration. 

"In  this  letter  Mr,  Prisin-Zano  requests  that  I  ask 
your  opinion  as  to  whether  the  Housing  Authority  requires 
a  new  approval  by  the  Board  of  Supervisors  for  the  re- 
vised boundaries  of  this  project. 

"Also  enclosed  are  copies  of  the  Property  Line  Map 
as  approved  by  the  Board  of  Supervisors  by  Resolution 
No.  14292  and  a  revised  Property  Line  Map  showing  the 
boundaries  of  the  project  as  now  contemplated." 

The  enclosures  submitted  with  your  request  show  that  the  Hous- 
ing Authority  now  desires  a  revision  of  the  above  project  by  a 
reduction  of  the  project  area  from  that  of  approximately  nine  square 
blocks  to  an  area  of  approximately  six  and  one -half  square  blocks. 
The  proposed  revised  project  area  lies  wholly  within  the  present 
project  area. 

OPINION 

Under  Section  34313  of  the  California  Health  and  Safety  Code, 
no  low-rent  housing  or  slum  clearance  project  shall  be  developed, 
constructed  or  owned  by  the  Housing  Authority  until  the  Board  of 
Supervisors  approves  it  by  resolution. 

The  United  States  Housing  Act  of  1937,  as  amended  by  the  Housing 
Act  of  1949,  under  which  the  local  Housing  Authority  may  apply  for  a 
preliminary  loan  to  cover  the  costs  of  surveys  and  planning  In  con- 
nection with  the  development  of  a  low-rent  public  housing  program, 
requires  that  the  Board  of  Supervisors,  by  resolution,  approve  said 
application  as  a  condition  precedent  for  the  granting  of  the  pre- 
liminary loan.   Said  act  also  requires  that  the  City  and  County  of 
San  Francisco  enter  into  a  cooperation  agreement  with  the  Housing 
Authority  as  a  condition  precedent  for  the  making  of  any  loan  under 
said  act  to  the  Housing  Authority  for  such  development  or  for  annual 
contributions. 
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The  Board  of  Supervisors,  on  November  21,  1949,  by  Resolution 
No.  9268,  approved  said  application  for  a  preliminary  loan.   Said 
resolution  qualified  said  approval  by  requiring  "the  location  of 
such  projects  or  units  thereof  to  be  approved  by  the  Board  of  Super- 
visors of  the  City  and  County  of  San  Francisco."  Said  resolution 
also  sets  forth  the  form  and  substance  of  the  co-operation  agreement 
to  be  entered  into  by  the  City  and  County  of  San  Francisco  with  the 
Housing  Authority  and  approved  said  agreement.   Said  agreement  was 
thereafter  entered  into  on  February  24,  1950. 

On  June  27,  1950,  the  Housing  Authority,  by  Resolution  No. 
712-A,  selected  and  approved  a  low-rent  housing  project  site  in  the 
Double  Rock  Area.  By  Resolution  No.  IO354,  said  site  was  approved 
by  the  Board  of  Supervisors.   Said  resolution  expressly  provided 
that  said  approval  shall  be  deemed  to  be  the  approval  provided  for 
in  Resolution  No.  9268  and  shall  be  deemed  to  be  and  constitute  the 
approval  required  by  the  provisions  of  Section  8(b)  of  the  Housing 
Authorities  Law  of  the  State  of  California,  as  amended.   Said  ap- 
proval is  now  required  by  Section  34313  of  the  Health  and  Safety 
Code. 

Thereafter,  on  January  1 ,    1954,  the  Housing  Authority  adopted 
Resolution  No.  950  extending  the  boundaries  of  the  Double  Rock 
Project  Area,  and  selected  and  approved  the  area  as  thereby  enlarged 
as  the  site  for  the  development  of  the  Double  Rock  Project.   There- 
after, by  Resolution  No.  14292,  adopted  April  12,  1954,  the  Board 
of  Supervisors  approved  said  Resolution  No.  950. 

The  relationship  between  the  City  and  County  of  San  Francisco 
and  the  Housing  Authority  arising  out  of  the  co-operation  agreement 
is  contractual.   Out  of  that  agreement  there  flow  substantial  re- 
ciprocal rights,  duties  and  liabilities,  some  of  which  are  directly 
related  to  the  size  of  the  project  area  and  the  value  of  the  prop- 
erty therein. 

Reduction  of  the  size  of  the  area  to  the  extent  contemplated  by 
the  revision  proposed  by  the  Housing  Authority  would  have  a  sub- 
stantial effect  upon  the  assessed  value  of  the  property  within  the 
area  of  the  project,  the  public  services  and  facilities  to  be  fur- 
nished by  the  City  and  County  of  San  Francisco  to  the  inhabitants 
of  the  area,  and  other  obligations  of  the  City  and  County  of  San 
Francisco  which  are  expressed  in  the  co-operation  agreement. 

The  revision  proposed  is  of  such  magnitude  that  it  cannot 
reasonably  be  held  that  the  contemplated  revised  project  area  is 
substantially  the  same  as  the  existing  area  as  to  which  the  Board 
of  Supervisors  has  given  its  approval  by  Resolution  No.  14292. 

Therefore,  in  my  opinion,  the  approval  of  the  existing  site 
given  by  Resolution  No.  14292  cannot  be  deemed  to  be  or  constitute 
approval  of  the  proposed  revised  project  site. 
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To  permit  the  revision  of  the  project  in  the  manner  contemplated , 
that  is,  without  the  approval  of  the  Board  of  Supervisors,  would  not 
only  be  contrary  to  the  provisions  of  Section  34313  of  the  Health 
and  Safety  Code,  but  would  be  contrary  to  the  elementary  rules  of 
contract  law  and,  in  my  opinion,  the  City  and  County  of  San  Francis- 
co would  not  be  bound  by  the  provisions  of  the  co-operation  agree- 
ment with  respect  to  the  Double  Rock  Project  as  revised. 

You  are  advised,  therefore,  that  the  approval  of  the  Board  of 
Supervisors  for  the  revised  development  program  of  the  City  and 
County  of  San  Francisco  Housing  Authority  Project  CAL.-1-18  (Site  4) 
(Double  Rock  Project)  should  be  obtained. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Gerald  J.  O'Gara 
Attorney  at  Law 
220  Bush  Street 
San  Francisco  4,  California 

cc:   Mr.  J.  E.  Prisin-Zano 

Acting  Regional  Attorney 
Housing  and  Home  Finance  Agency 
Public  Housing  Administration 
San  Francisco  Regional  Office 
1360  Mission  Street 
San  Francisco  3>  California 

Mr.  John  W.  Beard 

Executive  Director 

Housing  Authority 

440  Turk  Street 

San  Francisco  2,  California 


JJT, Jr/GEB 


OPINION  NO.    1171 
June  25,   1957 


SUBJECT:      HEALTH  SERVICE  SYSTEM  -   LEGALITY   OP  CLAIM  FOR  CONFINE- 
MENT  IN   SANITORIUM  OR  REST   HOME   NOT   LICENSED  AS  A 
HOSPITAL;      DETERMINATION  AS  TO   PRE-EXISTING  CONDITION 
BY  HEALTH  SERVICE  BOARD;   RIGHT   OF  HEALTH  SERVICE  BOARD 
TO  SET  SALARY   OF  B79  SECRETARY,    HEALTH  SERVICE  BOARD 


Dear  Sir: 
follows: 


This  office  is  in  receipt  of  a  request  for  opinion  as 
REQUEST 


"As  a  Director  of  the  Health  Service  Board,  I  respect- 
fully request  an  immediate  opinion  on  the  following  matters: 

1.  Can  the  Health  Service  Board  qualify  a  sanitorium  or 
rest  home  as  a  licensed  hospital  even  if  such  sanitorium 
or  rest  home  is  not  licensed  as  a  hospital? 

2.  What  is  the  legal  force  and  effect  of  the  several 
claims  for  sanitorium  hospitalization  approved  at  the 
April  25,  1957  Health  Service  meeting?  The  Health  Service 
Rules  Section  I--Definitions  states:   HOSPITALIZATION  - 
Confinement  in  a  lawfully  operated  hospital  other  than 
sanitorium  or  rest  home. 

3«   Can  the  Health  Service  Board  determine  condition  is 
not  pre-existing  when  the  dependent  applicant  fails  to  note 
on  application  last  visit  to  a  physician  and  later  investi- 
gation shows  condition  was  pre-existing? 

ij..   Can  the  Health  Service  Board  determine  condition  is 
not  pre-existing  when  dependent  transfers  from  another  plan 
of  the  Health  Service  to  Plan  I  and  later  investigation 
shows  dependent  had  condition  prior  to  entry  in  Plan  I? 

5«   Has  the  Health  Service  Board  the  legal  right  to  set 
the  salary  of  B79  Secretary,  Health  Service  Board?  Section 
172.2  ij.(d)  of  the  Charter  states:   Compensations  of  posi- 
tions in  the  Health  Service  System  continued  under  the 
Retirement  Board  shall  be  subject  to  the  Salary  Standard- 
ization Provisions  of  this  Charter." 

OPINION 

The  Rules  and  Regulations  of  the  Health  Service  System  do 
not  authorize  hospitalization  in  a  sanitorium  (H.S.S.  Part  I,  §1, 
Definitions;  Part  III,  §29,  par.  12;  Plan  I  Rate  and  Benefit  Schedule) 
nor  does  Plan  I  intend  coverage  for  the  types  of  care  furnished  by  a 
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sanitorium  or  rest  home  (Plan  I,  Part  III,  §20,  pars,  a,  b,  cj  Part 
III,  §29,  para.  7,  9,  11;  Plan  I,  Rate  and  Benefit  Schedule). 

The  Health  Service  System  cannot  qualify  an  unlicensed 
hospital  or  sanitorium  as  a  licensed  hospital  or  sanitorium,  since 
this  is  a  matter  of  State-wide  concern.   Only  the  State  may  qualify 
an  organization  as  a  licensed  hospital  (Health  &  Safety  Code  §  §1*30.1*, 
11*01,  11*05,  ll*l5). 

Therefore,  in  answer  to  question  No.  1,  the  Health  Service 
System  does  not  have  the  authority  to  qualify  an  unlicensed  sanitorium 
or  rest  home  as  a  licensed  hospital. 

In  view  of  the  foregoing  discussion  and  cited  sections  of 
the  Rules  and  Regulations  of  the  Health  Service  System,  the  answer  to 
question  No.  2  will  necessarily  be  that  any  claims  for  sanitorium 
hospitalization  will  have  no  legal  force  or  effect,  and  the  Health 
Service  System  does  not  have  authority  to  pay  them. 

In  answer  to  question  No.  3»  if  the  available  information 
shows  that  a  condition  was  in  fact  pre-existing,  the  Board  cannot  make 
a  contrary  determination.   If  the  evidence  as  to  whether  the  condition 
was  pre-existing  is  in  conflict,  or,  if  not  conflicting,  if  different 
inferences  can  reasonably  be  drawn  as  to  whether  the  condition  was 
pre-existing,  the  Board  can  determine  that  the  condition  was  not  pre- 
existing. 

In  answer  to  question  No.  [*,  Section  29(6)  of  the  Board's 
Rules  and  Regulations  provides  that  "The  Health  Service  System  shall 
not  provide  hospitalization  for  ...  (6)  conditions  of  dependent 
members  existent  prior  to  membership  in  the  Health  Service  System." 
Section  1*0  of  the  Rules  and  Regulations  provides  that,  "Admittance  of 
dependents  to  Plan  I  shall  be  subject  to  a  physical  examination  at 
the  expense  of  the  employee  member  and  may  be  limited  by  exceptions 
in  accordance  with  said  examination."  Section  55  of  the  Rules  and 
Regulations  provides  that,  "Employee  subscribers  transferring  from 
any  group  plan  of  the  Health  Service  System  shall  not  be  permitted  to 
transfer  from  Plan  I  for  a  period  of  one  year  from  date  of  enrollment 
in  Plan  I." 

Thus  a  member  of  another  plan  is  a  member  of  the  Health 
Service  System  although  not  a  member  of  Plan  I  (§55)»   Section  29(6) 
excludes  hospitalization  for  conditions  of  dependent  members  existent 
prior  to  membership  "in  the  Health  Service  System." 

If  the  condition  had  its  origin  after  the  dependent  became 
a  member  of  the  Health  Service  System,  but  before  he  became  a  member 
of  Plan  I,  the  Health  Service  Board  can  determine  that  the  condition 
was  not  pre-existing  within  the  provisions  of  Section  29(6).   Section 
1*0  does  not  expressly  exclude  from  Plan  I  dependent  coverage  pre- 
existing conditions  disclosed  by  the  required  physical  examination. 
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However,  the  Board  should  give  equal  treatment  to  all  members.   If 
the  practice  has  been  to  exclude  pre-existing  conditions  from  Plan  I 
dependent  coverage,  the  Board  should  not  determine  a  condition  was 
not  pre-existing  when  in  fact  it  was.   Under  Section  [(.0,  as  distin- 
guished from  Section  29(6),  the  determinative  date  with  respect  to 
pre-existing  conditions  is  the  date  of  entry  into  Plan  I  rather  than 
the  date  of  membership  In  the  Health  Service  System. 

Your  question  No.  5>  relating  to  the  salary  of  the  Secretary, 
Health  Service  Board,  was  answered  in  my  Opinion  No.  83I;,  dated  April 
29,  195^»  That  opinion  advised  that  "in  accordance  with  172.1  supra, 
the  salary  of  the  secretary  of  the  health  service  board  must  be  fixed 
by  the  health  service  board  at  the  same  rate  of  compensation  fixed  by 
the  board  of  supervisors  pursuant  to  §151  of  the  charter  for  similar 
classes  in  other  city  and  county  departments." 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


WJB/GEB 


TO:   Mr.  Daniel  J.  Galvin 

Member,  Health  Service  System 

91+9   Presidio  Avenue 

San  Francisco   15,   California 


OPINION  NO.  1172 
June  26,  1957 

SUBJECT:   SHARP  PARK  GOLF  COURSE;  CONSTRUCTION  OP  PENCE  ON 
BOUNDARY  THEREOF;  NECESSITY  OP  GATE  THEREIN. 

Gentlemen: 

This   office  is   in  receipt   of   your  request  for  an   opinion 
as  follows: 

REQUEST 

"In  November  195>6  the  Recreation  and  Park  Commission 
installed  a  protective  chain  link  fence  along  the  north 
property  line  of  the  Sharp  Park  Golf  Course.   The  fence 
is  7  feet  high  and  extends  along  the  property  line  from 
State  Highway  No,  1  westerly  for  a  distance  of  U4.64  feet, 
plus  or  minus. 

"Directly  across  the  road  that  parallels  the  north 
boundary  of  the  golf  course,  and  opposite  the  sixth  tee, 
is  a  food  and  refreshment  establishment  operated  by  Mr. 
and  i-irs.  Floyd  Guff  in  and  known  as  GUFPIN'S  SIXTH  TEE  INN. 

"Public  attention  has  been  brought  to  the  erection 
of  the  fence  and  the  degree  to  which  it  has  limited  the 
patronage  of  the  refreshment  stand,   Petitions  have  been 
presented  to  the  Recreation  and  Park  Commission  certifying 
that  in  the  petitioners'  opinion  the  operation  of  Guff in1 s 
Sixth  Tee  Inn  has  not  interfered  with  any  operation  of  the 
golf  course,  and  requesting  the  Commission  to  authorize 
Floyd  and  Edith  Guff in  to  install  a  gate  in  the  fence. 

"I  have  been  directed  by  the  Recreation  and  Park 
Commission  to  request  the  opinion  of  the  City  Attorney 
with  respect  to  the  following  questions: 

"(1)   Can  the  Commission  legally  install  and  maintain 
a  gate  in  the  protective  fence? 

"(2)   If  the  Commission  installs  a  gate  in  the 

protective  fence  to  enable  golfers  to  patronize 
the  nearby  refreshment  stand,  will  it  create 
any  liability  and  could  that  liability  be 
covered  by  insurance?.:.  .  .. 
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"(3)  What  rights,  if  any,  does  the  proprietor 
of  the  neighboring  refreshment  stand  have 
to  require  the  Commission  to  place  a  hole 
or  install  a  gate  in  the  protective  fence? 

"(ij.)   If  the  Commission  installs  a  gate,  can  it 

designate  Mr.  Guffin  to  lock  and  unlock  the 
gate  and  to  regulate  it  in  accordance  x-tith 
the  Commission's  instructions? 

"(5>)   In  reference  to  question  (ij.)  and  from  the 

standpoint  of  public  liability,  would  it  be 
preferable  to  designate  an  employee  of  the 
Recreation  and  park  Department  to  lock  and 
unlock  the  gate,  opening  it  only  during  the 
hours  of  golf  course  operation? 

"(6)   The  protective  fence  has  bean  referred  to  by 
some  as  a  spite  fence.   What  is  the  legal 
definition  of  a  spite  fence?   Does  the 
protective  fence  as  presently  installed  in 
any  way  fit  the  legal  description?" 


OPINION 


Answer  to  Question  1 


Section  Ij.2  of  the  Charter  of  the  City  and  County  of 
San  Francisco  delegates  the  exclusive  control,  management  and 
direction  of  parks,  playgrounds,  etc.,  to  the  Recreation  and 
Park  Commission.   In  addition  thereto,  it  grants  the  exc3.usive 
power  to  erect  and  superintend  the  erection  of  structures  thereon. 
Under  this  broad  grant  of  power,  it  is  my  opinion  that  in  the 
exercise  of  its  discretion  the  Commission  may,  upon  an  investiga- 
tion of  all  the  facts,  conclude  that  a  gate  should  be  installed 
in  the  fence  at  Sharp  Park  near  the  Sixth  Tee.   Such  determination 
by  the  Commission,  if  the  funds  are  made  available,  could  not  be 
effectively  questioned  by  anyone  and  the  Commission' s  action  would 
be  final. 

Answer  _to_  Question  2 

The  operation  of  a  ^olf  course  has  generally  been 
conceded  to  be  a  governmental  activity,  although  in  a  recent 
case,  Plaza  v.  San  Mateo,  123  C.A.  2d  103,  the  court  held  that 
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the  operation  of  a  golf  course  could  under  certain  circumstances 
be  proprietary.   In  either  case,  whether  the  activity  is  proprietary 
or  governmental,  there  appears  to  be  no  greater  liability  imposed 
upon  the  City  and  County  of  San  Francisco  by  the  installation  of  a 
gate  in  the  fence,  than  existed  prior  to  the  construction  of  the 
fence  itself.   Prom  the  other  questions  that  you  ask,  it  appears 
that  you  are  contemplating  certain  safeguards  which  will  guarantee 
that  the  use  of  this  entranceway  will  not  be  an  open  invitation 
for  all  persons  to  enter  the  golf  course  while  games  are  being 
played.   I  can  see  no  reason  for  feeling  that  this  gate  constructed 
in  the  manner  that  you  have  described  would  in  any  way  increase 
the  liability  of  the  City  for  damage  in  the  operation  of  the 
Sharp  Park  Golf  Course. 

Any  potential  liability  that  might  arise  as  a  result 
of  the  construction  of  the  gate  could  be  covered  by  insurance. 
The  Charter  does  not  authorize  the  Recreation  and  Park  Commission 
to  secure  insurance  against  this  type  of  liability.   However,  the 
Board  of  Supervisors  could,  under  the  broad  power  which  it 
possesses  under  Section  2  of  the  Charter  and  under  the  specific 
grant  of  power  contained  in  Section  195>6  of  the  Government  Code, 
enact  enabling  legislation  which  would  permit  the  purchase  of 
insurance  to  cover  this  situation.   I  wish  to  point  out  that  the 
City  has  always  folloxjed  the  practice  of  bein^  self -insured  and 
I  can  see  no  reason  why  the  construction  of  this  one  gate  would 
of  necessity  require  any  change  of  policy,  but  this  decision  rests 
with  you  and  the  Board  of  Supervisors. 

Answer  to  Question  J^. 

As  I  understand  the  physical  aspects  of  the  property, 
the  City  and  County's  golf  course  is  separated  from  the  premises 
upon  which  the  refreshment  stand  is  located,  by  a  roadway.   I 
presume  that  the  title  to  this  roadway  is  in  someone  other  than 
the  City  or  the  operator  of  the  refreshment  stand.   The  fence  in 
question  is  built  entirely  upon  the  City's  property  and  was 
built  for  the  protection  of  the  City's  property.   The  fence  in  no 
way  abuts  upon  the  premises  of  the  refreshment  stand.   Under 
these  facts,  the  question  of  the  building  of  the  fence,  its 
height,  its  location  and  any  openings  or  gates  that  are  to  be 
constructed,  is  a  matter  solely  within  the  judjnent  of  the 
Recreation  and  Park  Commission.   No  other  person  may  control 
the  manner  in  which  the  fence  or  the  gate  therein  is  to  be  con- 
structed. 
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Answers  to  Ques tions  Jj.  and  5 


Since  these  two  questions  propounded  by  you  concern 
the  same  general  problem,  I  shall  treat  them  as  one. 

It  must  be  understood  that  at  no  time  may  the  Recreation 
and  Park  Commission  relinquish  any  of  its  authority  to  perform 
any  of  the  acts  required  by  it  under  the  Charter,  to  a  person  or 
persons  not  connected  with  the  Department  or  the  City  and  County. 
However,  if  all  that  the  Commission  intends  to  permit  Mr.  Guffin 
to  do  is  to  lock  and  unlock  the  gate  pursuant  to  specific  instruc- 
tions from  the  Commission  or  its  representative,  I  can  see  no 
objection  to  such  a  plan. 

The  instructions  to  lir.  Guffin  should  also  include  a 
provision  that  any  failure  on  his  part  to  perform  strictly 
according  to  them  would  be  sufficient  reason  for  the  Commission 
to  revoke  the  privilege  of  locking  and  unlocking  the  gate. 

As  a  condition  to  ^ranting  this  authority  to  lir.  Guffin, 
it  would  be  proper  to  require  him  to  insure  the  City  and  County  of 
San  Francisco,  the  Recreation  and  park  Commission  and  any  of  their 
agents  or  employees  from  any  liability  that  Mr.  Guff in1 s  negligence 
might  proximately  cause  through  his  failure  to  properly  carry  out 
the  instructions  concerning  the  locking  and  unlocking  of  the  gate. 

It  would  be  a  much  better  arrangement  to  designate  an 
employee  of  the  Department  to  perform  the  duties  of  locking  and 
unlocking  this  >_ate.  Under  this  plan,  the  Commission  would  be 
placing  the  responsibility  upon  a  person  who  is  subject  completely 
to  its  control  and  who  is  responsible  to  one  of  its  department 
heads. 

In  so  far  as  liability  from  the  use  by  the  public  of 
this  gate  is  concerned,  it  appears  that  neither  type  of  control 
over  the  locking  or  unlocking  of  the  0ate  will  increase  or 
decrease  the  present  liability  of  the  City.   The  question  of 
public  liability  is  generally  one  of  fact,  and  consequently  it 
is  difficult,  if  not  impossible,  to  determine  completely  in 
advance  of  a  given  situation  as  to  what  this  liability  might  be. 

In  the  recent  case  of  Plaza  v.  San  ilateo,  123  Cal.  App. 
2d,  103>  where  the  court  stated  that" golf  courses  under  certain 
circumstances  should  be  treated  as  a  proprietary  function  of  the 
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political  subdivision,  any  negligent  act  of  an  employee  or  agent 
which  is  the  proximate  cause  of  an  injury  to  a  third  person  would 
subject  the  City  to  a  oossible  damage  suit.    If  the  courts 
continue  to  consider  the  operation  of  golf  courses  as  governmental 
activities,  then  the  City's  liability  would  be  confined  to  any 
dangerous  and  defective  condition  on  the  golf  course  of  which  the 
City  had  knowledge  or  notice  and  which  was  the  proximate  cause  of 
the  injury. 

Answer  to  Question  6 

Section  6I4.I ,L|.  of  the  Civil  Code  defines  a  spite  fence 
as  follows: 

"Any  fence  or  other  structure  in  the  nature  of  a 
fence  unnecessarily  exceeding  10  feet  in  height  maliciously 
erected  or  maintained  for  the  purpose  of  annoying  the 
owner  or  occupant  of  adjoining  property  is  a  private 
nuisance.    Any  owner  or  occupant  of  adjoining  property 
injured  either  in  his  comfort  or  the  enjoyment  of  his 
estate  by  such  nuisance  may  enforce  the  remedies  against 
its  continuance  prescribed  in  Title  3,  Part  3,  Division 
1+   of  this  code," 

The  properties  of  the  City  and  County  and  Mr.  Guff in  are 
not  adjoining,  but  are  separated  by  a  road.    The  fence  is  seven 
feet  in  height  and  was  erected  solely  to  protect  the  City's 
property.    Accordingly,  the  fence  is  not  a  spite  fence  either 
under  the  law  as  recited  above  or  as  a  matter  of  fact. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DIuN  R.  HOLM 
City  Attorney 
BJW/GEB 


TO:   RECREATION  AND  PARK  COMMISSION 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17,  California 
Attention:   Mr.  Edward  A,  McDevitt, 
Secretary 


OPINION  NO.    1173 
July  3,    1957 


SUBJECT:      LICENSE   PEES   FOR   REVOLVING  1 JHEEL,    CHUTE,    TOBOGGAN 
SLIDE  AND   OTHER  MECHANICAL  CONTRIVANCES;    RECORDS 
OP  LICENSE  BUREAU  AS    PUBLIC    RECORDS. 


Dear  Sir: 
follows: 


You  have  requested  an  opinion   of   the    City  Attorney  as 


REQUEST 


"We  would  appreciate  an  opinion  from  you  clarify- 
ing the  following  paragraph  of  Section  110,  Part  III 
of  the  San  Francisco  Municipal  Code: 

"'Every  person,  firm  or  corporation  maintain- 
ing or  conducting  any  revolving  wheel,  chute, 
toboggan  slide  or  other  mechanical  contrivance 
where  a  fee  or  sum  of  money  is  charged  to 
carry  any  person  thereon,  whose  total  receipts 
amount  to  Fifteen  Hundred  (^1500.00)  Dollars 
or  more  per  quarter  shall  pay  a  license  fee  of 
One  Hundred  (v100.00)  Dollars  per  quarter.   If 
such  total  receipts  are  less  than  Fifteen 
Hundred  ('vl!?00.00)  Dollars  per  quarter,  such 
person,  firm  or  corporation  shall  pay  a  license 
fee  of  Forty  (^0.00)  Dollars  per  quarter.' 

"In  the  first  sentence  does  the  fee  of  $100.00 
per  quarter  refer  to  each  contrivance  in  use  during 
the  quarter,  or  does  it  refer  to  the  total  receipts 
during  the  quarter?  Also  in  the  second  sentence  of 
the  paragraph  the  same  question  applies  to  the  ;.:1{.0.00 
fee. 

"Are  License  Bureau  records  public  records?   The 
Tax  Collector  has  many  calls  and  inquiries  from  attorneys, 
credit  houses,  etc.,  relative  to  when  certain  businesses 
were  first  licensed,  who  the  partners  are  and  the  date 
and  method  of  last  payment.   Is  it  compulsory  that  this 
information  be  supplied?1'1 

In  the  course  of  discussion  you  requested  my  opinion 
as  to  the  propriety  of  pro  rating  the  fee  for  new  business  that 
is  licensed  during  any  quarter  in  which  a  licensee  begins  business 
after  the  first  day  of  October,  January,  April  or  July. 
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OPINION 


It  is  my  opinion  that  the  fee  refers  to  each  contrivance 
in  use  during  a  given  quarter  since  the  term  "any"  is  employed 
followed  by  a  specific  enumeration  of  each  contrivance  contemplated 
in  the  singular  number  in  the  first  sentence  of  the  paragraph  of 
Section  110,  Part  III  of  the  Municipal  Code  referred  to. 

The  same  interpretation  would  be  applicable  to  the 
second  sentence  since  the  sole  factor  which  determines  the  fee 
to  be  charged  is  total  receipts. 

Section  76,    Part  III,  San  Francisco  Municipal  Code  in 
pertinent  part  provides  as  follows: 

"SEC.  76.   Licenses  Payable  in  Advance,  Where 
Payabl e ,  Pena  1  ty_  f  or_  Nonpaymen t .   ♦  .  ."  In  all " 
cases  of  licenses  on  new  business  collectible  at 
periods  other  than  the  months  of  October,  January, 
April  and  July,  the  Tax  Collector  shall  prorate  on 
a  monthly  basis  the  amount  of  license  fee  due  for 
any  given  quarter.   .  .  •" 

Under  Section  J6,    if  a  contrivance,  classified  as  new 
business,  is  licensed  for  the  final  month  or  for  the  last  two 
months  of  a  given  quarter,  one-third  or  two-thirds,  respectively, 
of  the  applicable  license  fee  may  be  charged. 

Government  Code  Section  1227  provides: 

"§1227.   Inspection  of  public  records.   The 
public  records  and  other  matters  in  the  office  of 
any  officer,  except  as  otherwise  provided,  are  at 
all  times  during  office  hours  open  to  inspection 
of  any  citizen  of  the  State." 

Code  of  Civil  Procedure  Section  1892  provides: 

" § 1892 .  Every  citizen  entitled  to  inspect  and 
copy  public  writings.   Every  citizen  has  a  right  to 
inspect  and  take  a  copy  of  any  public  writing  of 
this  state,  except  as  otherwise  expressly  provided 
by  statute." 
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Code  of  Civil  Procedure  Section  1893  provides: 

"§l893«  /Public  officers  bound  to  Rive  copies^/ 
Every  public  officer  having,  the  custody  of  a  public 
writing,  which  a  citizen  has  a  right  to  inspect,  is 
bound  to  give  him,  on  demand,  a  certified  copy  of  it, 
on  payment  of  the  legal  fees  therefor,  and  such  copy 
is  admissible  as  evidence  in  like  cases  and  with  like 
effect  as  the  original  writing.'1 

Revenue  and  Taxation  Code  Section  833  provides: 

" § 833 •   Information  and  records^ Tas_  Public 
documents :   Confidential  charac t_er : __  Inspec tiqn : 
Maps  excluded .  Any  information  andHrecords  in  the 
board's  office  which  are  not  required  to  be  kept 
or  prepared  by  the  board  (of  Equalization)  are  not 
public  documents  and  shall  not  be  open  to  public 
inspection.   All  information  required  by  the  board 
or  furnished  in  the  property  statement  shall  be 
held  secret  by  the  board.   The  property  statement 
is  not  a  public  document  and  is  not  open  to  public 
inspection.   This  section  shall  not  apply  to  maps 
filed  pursuant  to  Section  326  of  this  code." 

It  is  my  opinion  that  such  data  as  appears  on  the  face 
of  the  license,  e.g.,  whether  one  exists,  the  name  of  the  licensee(s)3 
the  date  of  issuance,  amount  of  fee  paid,  how  paid,  if  reasonabIv" 
practicable  to  ascertain,  etc.,  is  information  which  you  are  required 
to  supply  as  a  public  officer  pursuant  to  Government  Code  Sectio:i 
1227  and  Code  of  Civil  Procedure  Section  1892,  and  a  certified  copy 
of  which  you  are  required  to  supply  upon  receipt  of  the  legal  f^r 
therefor,  pursuant  to  Code  of  Civil  Procedure  Section  l893«   However, 
any  information  or  records  not  required  to  be  kept  by  the  Board  of 
Equalization  or  furnished  in  confidence  in  an  application  or  property 
statement  need  not  be  supplied. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
TPB/WPB  City  Attorney 

TO:   MR.  THOMS  A.  BROOKS 

Chief  Administrative  Officer 

289  City  Hall 

San  Francisco  2,  California 


OPINION   NO.    H7I4. 
July  3,    1957 


SUBJECT:      RIGHT   OF    PRESIDENT   OF   HEALTH   SERVICE    BOARD   TO 
DISCIPLINE   EMPLOYEE;    MATTERS   ''HIGH   MAY   BE 
CONSIDERED  AT   SPECIAL   MEETING   OF  HEALTH   SERVICE 
BOARD. 


Dear  Sir: 
follows: 


This    office   is    in  receipt   of  a   request   for   opinion  as 

REQUEST 

"As  a  member  of  the  Health  Service  Board  from  the 
Department  of  Public  Health  and  an  officer  of  the  City 
and  County  of  San  Francisco  I  would  like  to  obtain 
your  opinions  on  two  matters. 

"  NUMBER  1.   According  to  the  information  which 
I  have  obtained  President  Henry  L.  McKenzie  of  the 
Health  Service  Board  arrived  in  the  offices  of  the 
Health  Service  System  around  noon  on  Wednesday, 
June  5th.   He  immediately  went  to  the  office  of  the 
Medical  Director,  'alter  Hook,  M.D.   Soon  thereafter 
Roy  Cirelli,  a  general  clerk- typist  (B-512)  on  perma- 
nent status  in  the  Health  Service  office,  was  called 
into  Dr.  Hook's  office. 

"Dr.  Hook,  Henry  McKenzie  and  Cirelli  were  alone 
in  Dr.  Hook's  office.   This  was  the  first  time  that 
Cirelli  had  ever  talked  to  McKenzie.   A  few  words  were 
spoken  and  then  President  McKenzie  announced  that 
Cirelli  was  suspended  for  two  days,  Thursday  and  Friday, 
June  6th  and  7th.   Cirelli  asked  why  he  was  being  sus- 
pended and  was  first  informed  by  McKenzie  that  it  was 
for  'insubordination'  and  later  for  'abusive  language 
to  the  Medical  Director' .   The  reason  for  the  suspen- 
sion is  not  important  at  this  time,  it  is  the  power  of 
the  president  to  suspend  that  is  questioned. 

"President  McKenzie  was  not  authorized  by  the 
Health  Service  Board  to  suspend  Cirelli  or  any  other 
employee  by  the  Board.   I  have  been  president  of  the 
Health  Service  Board  for  three  one-year  terms.   In 
view  of  the  Charter  language  I  and  my  predecessors  in 
office  have  been  of  the  opinion  that  the  Board  presi- 
dent has  no  power  to  suspend  any  employee  without  the 
prior  authorization  of  the  Health  Service  Board  to  do 
so. 
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"Section  172.1,  subdivision  2,  of  the  Charter  rela- 
tive to  the  Health  Service  System  sets  forth  the  powers 
of  the  President  of  the  Health  Service  Board.   It  is 
there  provided  that: 

'The  president  of  the  board  shall  act  as  the 
appointing  officer  under  the  civil  service 
provisions  of  this  Charter  for  the  appointing, 
disciplining  and  removal  of  such  employees  as 
may  be  authorized  by  the  board' . 
( emphasis  added) 

"The  Rules  and  Regulations  of  the  Health  Service 
Board,  Part  II,  relates  to  the  HEALTH  SERVICE  BOARD, 
Powers  and  Duties.   Under  Section  3  (i)  of  Part  II  it 
is  provided  that  the  Board  shallhave  the  power  to 
•authorize  the  disciplining  and  removal  of  employees 
of  the  Health  Service  System' .   No  such  power  is  given 
to  the  Board  President. 

"In  view  of  the  foregoing  I  would  like  to  ask  the 
following  questions: 

A)  Under  the  circumstances  as  outlined  above 
did  the  President  have  the  power  to  suspend  Roy 
Cirelli  on  June  5th  or  any  other  day  for  two  days 
without  having  obtained  the  prior  authorization 
from  the  Health  Service  Board? 

B)  If  your  answer  is  in  the  negative  is 
Roy  Cirelli  entitled  to  receive  his  pay  for  the 
two  days  he  was  suspended? 

"NUMBER  2.   My  second  request  for  an  opinion  re- 
lates to  the  notice  sent  out  by  the  Board  President  for  a 
special  meeting  of  the  Board  which  was  held  on  June  1+th 
at  8:00  P.M. 

"Section  19  of  the  Charter  relates  to  the  'Powers 
and  Duties  of  Boards  and  Commissions'.   It  is  there  stated: 

'The  board  of  supervisors  and  each  board  and 
commission  appointed  by  the  mayor,  or  other- 
wise provided  by  this  charter,  shall  have 
powers  and  duties  as  follows: 
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'(g)   To  hold  special  meetings  for  the  purposes 
and  in  the  manner  provided  by  the  board  of 
supervisors  by  ordinance,  provided  that  no 
matter  may  be  considered  at  any  special  meeting 
unless  specifically  designated  in  the  notice 
calling  such  special  meeting' .   ( emphasis  added) 

"In  the  aforesaid  notice  of  a  special  meeting  some 
eleven  items  were  listed  with  item  number  12  being  set 
out  as  follows: 

'12.   Taking  any  and  all  action  on  any  and 
all  matters  the  same  as  if  presented  at  a  regu- 
lar Board  meeting' . 

"The  word  'specifically'  is  defined  in  8l-Corpus 
Juris  Secundum-l+Ol.   It  is  there  stated  that  'The 
adverb  "specifically"  mesns  in  a  specific  manner;  ex- 
plicitly; particularly;  definitely' . 

"My  request  for  an  opinion  is  this-:   Since  Item  12 
on  the  proposed  special  meeting  agenda  does  not  relate 
to  any  specific  matter  may  the  Health  Service  Board 
legally  transact  any  business  not  specifically  stated 
' the  same  as  if  presented  at  a  regular  board  meeting' ? 

"Because  of  the  importance  of  the  matters  involved 
may  we  obtain  your  opinions  in  these  matters  as  soon  as 
possible?" 

OPINION 

The  President  of  the  Health  Service  Board  is  the  appointing 
officer  of  the  Health  Service  System  (Charter  Sections  20, 
172.1(2);  Health  Service  System  Rules  and  Regulations,  Section 

Mf)). 

The  H  ealth  Service  System  Rules  and  Regulations  promul- 
gated by  virtue  of  Charter  Section  172.1((3)  (a)(6))  reiterate 
one  of  the  powers  conferred  upon  it  by  the  Charter  that  the 
Board  may  authorize  the  discipline  and  removal  of  employees  of 
the  Health  Service  System  (Health  Service  System  Rule  s  and 
Regulations,  Part  II,  Section  3( i) ) • 

"While  such  power  of  disciplining  may  be  conferred  upon 
'appointing  officers*  in  other  parts  of  the  Charter,  here  it  is 
specific  and  controls;  hence  Charter  Section  172.1(2)  controls 
all  other  sections  of  the  Charter.   The  President  of  the  Health 
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Service  Board  cannot  without  authorization  of  the  Board,  either 
by  consent  or  ratification,  remove  or  discipline  an  employee. 
The  words  of  the  Charter,  Section  172. 1( 2),  are: 

"...  the  president  of  the  board  shall  act  as  the 
appointing  officer  under  the  civil  service  provisions 
of  this  charter  for  the  appointing,  disciplining  and 
removal  of  such  employees  a_s  may  be  authorized  by  the 
board."   (Emphasis  added.) 

When  a  board  has  the  power  to  authorize  an  act,  its 
power  may  be  exercised  prior  to  the  act  by  way  of  consent  or 
after  the  act  of  ratification  (Mott  v.  Horstmann,  3&  Cal.2d  388, 
221+  F.2d  11).   Therefore,  the  Health  Service  Board  may  effectively 
ratify  the  act  of  the  President  of  disciplining  an  employee  when 
it  had  the  power  to  consent  to  the  act. 

In  answer  to  your  question  "NUMBER  IB"  concerning  the 
loss  of  pay,  it  is  obvious  from  the  foregoing  discussion  that 
whether  or  not  the  employee  involved  is  entitled  to  pay  depends 
upon  the  action  of  the  Board. 

If  the  Board  either  consents  to  or  ratifies  the  act  of 
the  President  of  the  Board  in  disciplining  an  employee,  the  em- 
ployee is  not  entitled  to  his  pay;  however,  if  the  Board  does  not 
ratify  the  act  of  the  President,  then  the  employee  ^rould  be 
returned  to  full  status  in  his  former  position  and  entitled  to 
the  return  of  his  pay. 

With  reference  to  your  question  "Number  2" : 

:.    A  special  meeting  requires  notice  of  time,  place,  and 
the  business  to  be  transacted,  and  any  other  business  may  not  be 
transacted  (Charter  §19(g);  cf.  Corp.  Code  §2207): 

"...  and  a  notice  stating  that  the  purpose  of  a  meet- 
ing is  'to  transact  such  business  as  may  come  before 
the  meeting*  is  not,  of  course,  a  notice  that  the 
election  of  directors,  or  any  other  specific  matter  is 
to  be  taken  up  at  such  meeting...." 

Dolbear  v.  Wilkinson,  172  Cal.  366,  l£6  pac. 
UB8.  

It  is  my  opinion  that,  in  view  of  Charter  §19(5)  and 
the  language  of  the  above  case,  a  notice  of  special  meeting 
setting  out  eleven  specific  items  and  including  a  general 
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statement  covering  "any  and  all  action  and  any  and  all  matters," 
does  not  authorize  the  Board  to  act  on  any  matter  not  specifi- 
cally mentioned. 

Therefore,  at  the  special  meeting  called  for  June  []., 
1957,  at  eight  o'clock  p.m.,  the  Board  could  transact  only  that 
business  which  was  named  in  the  eleven  specific  items,  and  any 
other  business  would  be  outside  the  scope  of  the  special 
meeting. 


You  are  so  advised. 


Respectfully  submitted, 


fJB/GEB 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  George  W,  Cuniffe,  Member 
Health  Service  Board 
1627  -  25th  Avenue 
San  Francisco  22,  California 


OPINION  NO.  1175 
July  5,  1957 


SUBJECT:  ALPHABETICAL  DESIGNATION  OF  LOCAL  BALLOT 
PROPOSITIONS,  TO  BE  MADE  BY  REGISTRAR  OF 
VOTERS 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"Section  173  of  the  Charter  provides  in  part: 
•The  conduct,  management  and  control  of  the  regis- 
tration of  voters,  and  of  the  holding  of  elections, 
and  of  all  matters  pertaining  to  elections  in  the 
City  and  County  shall  be  vested  exclusively  in  the 
Registrar  of  Voters. ' 

"Will  you  please  inform  me  whether  or  not  the 
quoted  language  includes  exclusive  authorization  for 
the  Registrar  of  Voters  to  assign  alphabetical  desig- 
nations to  local  ballot  propositions." 

OPINION 

Section  9  of  the  Charter  of  the  City  and  County  of  San  Fran- 
cisco specifies  the  powers  of  the  Board  of  Supervisors.   The  first 
sentence  of  this  section  reads  as  follows: 

"The  powers  of  the  city  and  county,  except  the 
powers  reserved  to  the  people  or  delegated  to  other 
officials,  boards  or  commissions  by  this  charter, 
shall  be  vested  in  the  board  of  supervisors  and  shall 
be  exercised  as  provided  in  this  charter." 

Section  173  of  the  Charter,  which  appears  under  the  general 
heading  of  "Elections",  states  in  the  first  sentence  the  following: 

"The  conduct,  management  and  control  of  the 
registration  of  voters,  and  of  the  holding  of 
elections,  and  of  all  matters  pertaining  to 
elections  in  the  city  and  county  shall  be  vested 
exclusively  in  the  registrar  of  voters." 

Interpreting  the  portions  of  the  two  sections  quoted  above, and 
concluding  that  the  designations  are  "matters  pertaining  to  elect- 
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ions",  it  is  my  opinion  that  the  Registrar  of  Voters  is  given  the 
sole  authority  in  a  municipal  election  to  assign  alphabetical  des- 
ignations to  local  ballot  propositions. 

Therefore,  I  advise  you  that  under  the  Charter  the  Board  of 
Supervisors  does  not  have  the  authority  for  making  alphabetical 
designations  of  local  ballot  propositions. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 


Attention  Mr.  John  R.  McGrath 
Clerk  of  the  Board 


BJW/WFB 


OPINION  NO.  1176 
July  11,  1957 


SUBJECT:   ZONING;  SUFFICIENCY  OF  SIGNATURES  ON  APPEAL  TO 
BOARD  OF  SUPERVISORS  FROM  REZONING  RESOLUTION 
OF  PLANNING  COMMISSION;  JURISDICTION  OF  BOARD 
OF  SUPERVISORS;  INCLUSION  OF  PROPERTY  OWNED  BY 
SAN  FRANCISCO  HOUSING  AUTHORITY  AND  OTHER 
GOVERNMENTAL  AGENCIES 


Gentlemen: 

I  have  your  request  for  an  opinion  as  follows : 

REQUEST 

"At  its  meeting  yesterday,  the  Board  of  Supervisors 
adopted  a  resolution  which  fixed  Monday,  July  8,  1957* 
as  the  date  for  hearing  the  appeal  from  the  decision  of 
the  City  Planning  Commission  by  its  Resolution  No.  4698* 
approving  application  to  rezone  property  located  on  the 
west  side  of  Hawes  Street  between  Hudson  and  Innes 
Avenues,  from  First  Residential  District  to  Commercial 
District. 

"The  Board's  action  was  taken  despite  the  report  of 
the  City  Engineer  to  the  effect  that  the  signatures  on 
the  appeal  have  been  checked  as  to  ownership  of  property 
within  a  radius  of  300  feet  of  the  property  to  be  rezoned, 
and  that  it  has  been  found  that  they  represent  less  than 
the  necessary  20  per  cent  of  the  area.  The  Board's  attention 
was  directed,  also,  to  your  Opinion  No.  984,  dated  August  19, 
1955. 

"Two  of  the  Board  members  stated  that  in  their  opinion 
it  is  both  improper  and  inequitable  to  include  property  owned 
by  governmental  agencies  in  the  computation  of  the  necessary 
20  per  cent.  They  feel  that  since  such  governmental  agencies 
are  usually  unwilling  to  sign  an  appeal,  the  appellant  is 
thereby  deprived  of  an  opportunity  to  be  heard. 

"The  members  of  the  Board  respectfully  ask  that  you 
favor  them  with  your  opinion  on  or  before  July  8,  1957* 
as  to  whether,  in  making  said  computation,  they  may  disre- 
gard property  owned  by  the  State  or  Federal  governments,  as 
they  have  been  informed  is  their  prerogative  with  respect 
to  property  owned  by  the  City  and  County  of  San  Francisco." 
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OPINION 

I  am  Informed  that  the  governmental  agency  owning  property 
within  the  300-foot  radius  of  the  particular  property  involved  in 
the  instant  appeal  is  the  San  Francisco  Public  Housing  Authority. 

In  opinion  No.  984  I  pointed  out  that  Housing  Authority 
property  is  clearly  includable  in  computing  the  20  per  cent  of 
owners  of  property  affected  necessary  to  perfect  an  appeal  to  the 
Board  of  Supervisors.   Inasmuch  as  the  accuracy  of  that  conclusion 
was  questioned  by  the  Board,  I  would  like  to  quote  from  opinion 
No.  984  the  reasons  that  impelled  me  to  that  conclusion: 

"In  the  instant  case,  I  have  conducted  an  investigation 
into  the  appeal.  I  have  discovered  that  a  large  portion  of 
the  property  affected  is  occupied  by  Housing  Authority  property. 
Mrs.  Lacey's  appeal  must  necessarily  fail  if  this  housing  pro- 
ject property  is  includable  in  determining  the  ownership  per- 
centage .  This  housing  authority  property  must  be  included  in 
computing  the  percentage  of  owners  of  affected  property  who 
have  signed.  Property  owned  by  the  State  is  includable  in 
computing  the  percentage.   S.F.  City  Attorney's  Opinion  No. 
132  (Mar. 15,  1950).  All  the  reasoning  which  necessitated 
such  a  holding  is  applicable  here  and  more  emphatically  so. 
The  Housing  Authority  is  'a  public  body  corporate  and 
politic.'   The  Housing  Authority  v.  Dockweiler,  14  Cal .  2d 
437,  443  (1939);  Health  and  Safety  Code  Sections  34240, 
34310.   As  such  it  is  a  State  agency  and  is  not  an  agent  of 
the  city  in  which  it  functions.  Housing  Authority  v.  Los 
Angeles,  38  Cal.  2d  853  (1952).   It  is  administered  by  and 
acts  through  a  Board,  much  the  same  as  a  private  corporation 
is  administered  by  a  Board  of  Directors.  Health  and  Safety 
Code  Sections  34270-34283,  34310,  et  seq.  All  housing  pro- 
jects constructed  under  the  Authority  are  specifically  made 
subject  to  the  ' planning,  zoning,  sanitary,  and  building 
laws,  ordinances,  regulations  applicable  to  the  locality  in 
which  the  housing  project  is  situated.'   (Italics  added.) 
Health  and  Safety  Code  Section  34326;  The  Housing  Authority 
v.  Dockweiler,  supra,  p.  444. 

"The  members  of  the  Board  act  for  the  Authority  and  are 
required  to  make  the  decisions  necessary  to  protect  and 
safeguard  the  general  safety,  comfort,  health  and  welfare 
of  the  inhabitants  of  the  project.  In  the  instant  case,  the 
housing  project  represents  a  very  substantial  portion  of  the 
property  affected  and  has  every  right  to  be  included  in  any 
zoning  change  or  proposal  which  might  affect  the  area  or  its 
people  or  any  of  its  affairs.   In  fact,  the  projects  are 
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specifically  made  subject  to  the  planning  and  zoning  laws, 
ordinances  and  regulations  of  the  municipality.  Health 
and  Safety  Code  Section  3^-326;  The  Housing  Authority  v. 
Dockweiler,  supra.   It  would  be  most  inequitable  and  pre- 
judicial to  the  Authority  and  its  inhabitants  to  exclude 
so  substantial  a  part  of  the  area  affected  and  its  citizens 
from  any  participation  in  zoning  matters. 

"The  housing  project  property  is  clearly  includable  in 
computing  the  percentages.  With  such  property  included, 
Mrs.  Lacey  has  only  13$  of  the  property  affected,  far  below 
the  required  20$. 

"In  view  of  what  has  been  said  above,  it  is  my  opinion 
that  the  Board,  legally,  could  reach  only  one  conclusion 
in  this  matter,  i.e.,  that  Mrs.  Lacey  did  not  have  the  re- 
quired 20$,  that  the  Board  was  without  jurisdiction  for 
this  reason  and,  therefore,  that  it  cannot  fix  a  time  and 
place  for  hearing." 

I  find  the  conclusions  expressed  in  opinion  No.  984  and 
the  reasons  therefor  equally  as  valid  and  expressive  of  the  lav; 
today  as  they  were  when  the  opinion  was  written  and  I  herewith 
affirm  them. 

I  am  informed  by  the  City  Engineer's  staff  that  in  the 
instant  appeal  the  signatures  of  affected  property  owners  fall  below 
the  requisite  20  per  cent  regardless  of  the  inclusion  or  exclusion 
of  Housing  Authority  property.   Consequently  I  advise  you  in  this 
situation  as  I  advised  you  in  the  one  covered  by  opinion  No.  984  that 
the  Board  does  not  have  jurisdiction  to  hear  the  appeal.  The  action 
of  the  Board  whereby  the  matter  was  set  for  hearing  should,  there- 
fore, be  rescinded. 

With  reference  to  your  general  question  regarding  the 
inclusion  of  property  owned  by  the  B'ederal  and  State  governments 
in  making  the  computations  on  these  appeals,  you  are  herewith  re- 
ferred to  my  opinion  No.  132  to  the  Board,  dated  March  15,  1950,  a 
copy  of  which  is  attached,  in  which  I  held  that  State  property  must 
be  considered  in  computing  the  percentage  of  property  owners  requisite 
to  perfect  an  appeal  to  the  Board.   The  reasons  which  impelled  me  to 
this  conclusion  with  reference  to  State  owned  property  would  be 
equally  applicable  to  federally  owned  property  and  in  my  opinion  this 
type  of  property  must  be  included  in  making  the  computation. 

I  realize  of  course,  the  difficulties  involved  in  securing 
the  signature  of  governmental  agencies  on  such  appeals  and  this  poses 
a  problem  for  your  consideration  as  to  whether  there  should  not  be  a 
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change  in  the  existing  law.  However,  the  provisions  of  the  existing 
law  cannot  be  disregarded  for  this  reason. 


You  are  thus  advised. 


TJB/BJW 
Enclosure 


TO:   BOARD  OP  SUPERVISORS 
Room  235,  City  Hall 
San  Francisco  2 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


Attention 


Mr.  John  R.  McGrath 
Clerk  of  the  Board 


(COPY)  OPINION  NO.  132 

March  15,  1950 

SUBJECT:   STATE  OWNED  PROPERTY  TO  BE  CONSIDERED  IN 
ESTABLISHING  PERCENTAGE  NECESSARY  FOR 
APPEAL  IN  ZONING  MATTERS. 

Gentlemen: 

This  office  is  in  receipt  of  a  request  for  an  opinion 
as  follows: 

"Your  opinion  in  connection  with  the  following 
question  will  be  appreciated: 

In  computing  the  percentage  of  property 
necessary  to  constitute  an  appeal  from  a 
ruling  of  the  City  Planning  Commission 
(Section  117  of  the  Charter  of  the  City 
and  County  of  San  Francisco),  shall  pro- 
perty owned  by  the  State  of  California  be 
included,  when  such  property  is  within  300 
feet  of  all  exterior  boundaries  of  the 
area  affected  by  such  ruling?" 

OPINION 

Section  117  of  the  Charter,  insofar  as  it  deals  with 
questions  of  appeal  from  rulings  of  the  City  Planning  Commission 
to  the  Board  of  Supervisors,  reads  as  follows: 

"...that  the  commission,  after  hearing  shall, 
by  resolution,  approve  or  disapprove  the  pro- 
posed change  which,  if  approved,  shall  not 
become  effective  for  thirty  days.;  that  appeal 
may  be  taken  from  the  ruling  of  the  commission 
by  filing  written  protest  with  the  board  of 
supervisors,  and  if  such  protest  is  subscribed 
by  the  owners  of  twenty  per  cent  of  the  prop- 
erty affected,  the  supervisors  shall  fix  a 
time  and  a  place  for  hearing  such  objections 
which  shall  be  not  less  than  ten  nor  more  than 
thirty  days  after  such  filing,..." 

The  only  prerequisites  established  by  Section  117  for 
a  person  to  qualify  as  a  proper  party  under  a  petition  proposed 
under  the  provisions  of  this  section  is  that  the  protestant  be 
an  owner  of  the  property  affected.   To  hold  that  certain  property 
such  as  that  owned  by  the  state  shall  be  excluded,  would  cause  a 
reduction  of  the  percentage  necessary  in  some  cases  to  a  very 
small  number.  For  instance,  should  the  state -owned  property 
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consist  of  eighty  per  cent  of  the  property  affected,  only  twenty 
per  cent  of  the  property  would  be  considered  affected.   As  Sec- 
tion 117  provides  that  the  protest  must  be  signed  by  twenty  per 
cent  of  the  owners  of  the  property  affected,  actually  four  per 
cent  would  qualify  to  prove  the  appeal.  On  the  other  hand,  if 
the  state  owned  all  of  the  property  affected,  a  ruling  to  the 
effect  that  it  shall  be  excluded  would  be  to  cut  the  state  off 
entirely  from  any  appeal  under  Section  117.  It  is  not  believed 
that  this  was  intended. 

I  have  reviewed  the  opinion  written  by  my  predecessor, 
of  February  17,  1932,  (old  charter)  wherein  he  stated  that  city 
property  shall  be  excluded  in  figuring  the  percentage  to  establish 
and  prove  the  necessary  petition.  But  an  examination  of  this 
opinion  shows  that  at  the  time  it  was  predicated  upon  the  fact 
that  any  rights  that  the  city  might  have  which  could  be  affected 
by  a  rezoning  act  would  be  amply  protected  by  the  Board  of  Super- 
visors in  its  deliberation  on  appeal.   A  further  ground  for  such 
an  opinion  exists  in  the  fact  that  the  Board  of  Supervisors  on  its 
own  motion  may  propose  ordinances  for  rezoning,  thus  amply 
protecting  the  property  of  the  city  in  all  cases.  No  such  con- 
dition, however,  exists  where  the  state  is  concerned,  except,  of 
course,  that  the  city  could  not  pass  any  law  that  would  deprive 
the  state  of  any  of  its  rights  in  and  to  its  property. 

Therefore,  I  advise  you  that  state-owned  property  shall 
be  considered  in  computing  the  percentage  of  property  owners 
necessary  to  prove  an  appeal  from  the  ruling  of  the  City  Planning 
Commission  pursuant  to  Section  117  of  the  Charter. 

Respectfully  submitted, 


Dion  R.  Holm 
City  Attorney 


To:  Board  of  Supervisors 

attn:  Mr.  John  R.  McGrath 

cc :   The  Mayor 

BJWJR 


OPINION  NO.    1177 
July   18,    1957 

SUBJECT:      CLAIM   OP  SAN    JOAQUIN  GENERAL   HOSPITAL  RE  RICHARD   SHARP; 
RESPONSIBILITY   FOR   MEDICAL  CARE  FOR    CATEGORICAL  AID 
RECIPIENT 

Dear  Sir: 

I  have  your  request  for   opinion  as  follows: 

REQUEST 

"Attached   hereto  please   find   a  demand   from  the  San 
Joaquin  General  Hospital  for  medical    services  rendered 
to  Richard  Sharp  and   correspondence  relative   to   this  ac- 
count.    Also,    for  your   information  a   copy  of   a  decision 
of  the  California  State  Social  Welfare  Board   pertinent 
to   the  matter. 

"May  I   have  your  opinion  as  to   the    validity   of   this 
demand,    and  as   to  San  Francisco's   legal  obligation  to 
pay  it." 

OPINION 

Examination   of   the   file  on   this  case   transmitted  with  your 
request  discloses   that  Richard   Sharp  was  committed   to  Folsom  Prison 
from  San   Joaquin  County   in   1929.      In   191+6  he   was  paroled    (for    life) 
to  custody   of  a   sister  in  San  Francisco   and   went   to   live   in   the  City 
and  County   of  San  Francisco.      In  accordance  with  the   policy  then    in 
effect,    Old  Age  Security  was  granted  Mr.   Sharp   in   19i+6  by  San  Joaquin 
County,    the   county   in  which  he  had   residence  when  he  was   committed 
to  Folsom  Prison. 

Mr.    Sharp  resided   in   the  City  and   County  of  San  Francisco 
from  191+6   to   1955  without  achieving  resident    status   in    this   county 
for   purposes   of   Old  Age  Security.      He  was  prevented   from  achieving 
resident    status  under  a  regulation  of   the  State  Department   of  Social 
Welfare   (Old  Age  Security  Manual,    Section  A-505)    providing   that   a 
person   on   parole    lacked   the   capacity   to  change  his  residence  from  the 
county  residence   he   had   at   the   time   he   was   committed   to  prison. 

Effective  January   1,    1955*    Old  Age  Security  Manual  Section 
A-505  w^s  amended    to   permit  a  parolee   to  change  his  residence  "by  the 
union  of   act  and   intent   in   the   same  manner   as  residence   for  other 
persons   is   changed."     Mr.   Sharp  claims  San  Francisco  as  his  home    and 
apparently  established  residence    in   the  City  and  County   of  San  Fran- 
cisco  on  January  1,    1955*      In  July   1955*    before  he  had   completed    the 
one-year  residence  required   for   the   inter-county  transfer   of   Old  Age 
Security  cases,   Mr.    Sharp  against  his  wishes  was  returned   by  his 
parole   officer   to  San  Joaquin  County  and  placed   in   the   San  Joaquin 
General  Hospital   for  medical   care.     Mr.   Sharp  has  been   confined   to 
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San  Joaquin  General  Hospital  since  July  1955*  Mr.  Sharp  claims  that 
he  is  a  resident  of  the  City  and  County  of  San  Francisco,  that  he  was 
returned  to  San  Joaquin  County  against  his  wishes  and  that  he  wishes 
to  return  to  the  City  and  County  of  San  Francisco  as  soon  as  he  is 
able. 

San  Joaquin  General  Hospital  on  May  13,  1957 »  billed  the 
Department  of  Health  of  the  City  and  County  of  San  Francisco  for  the 
cost  of  indigent  medical  care  rendered  Richard  Sharp  less  the  Old  Age 
Security  payments  it  had  received  in  partial  payment  of  the  indigent 
medical  care  rendered.  The  bill  is  for  indigent  (medical)  aid  only. 
The  period  covered  by  the  bill  is  from  September  7»  1955 »    to  April 
30,  1957.  The  total  amount  of  the  bill  is  tk»k93- 

The  only  question  presented  by  your  request  for  opinion  is 
whether  this  is  a  valid  bill.  To  answer  this  question  it  must  be  de- 
termined whether  the  City  and  County  of  San  Francisco  has  a  legal 
obligation  to  pay  for  indigent  medical  care  rendered  Richard  Sharp 
during  all  or  any  part  of  the  period  covered  by  the  bill. 

The  basis  of  county  liability  for  the  various  types  of  aid 
is  residence.   If  residence  is  not  established  in  the  county,  there 
is  no  county  liability.  One  may  establish  "residence"  in  a  county 
by  "union  of  act  and  intent."   In  order  to  render  a  county  liable  for 
payment  of  Old  Age  Security,  however,  one  must  acquire  "county  resi- 
dence for  purposes  of  Old  Age  Security."   Likewise,  in  order  to 
render  a  county  liable  for  indigent  (medical)  aid  one  must  acquire 
"county  residence  for  purposes  of  indigent  aid."  The  Legislature  in 
its  wisdom  has  seen  fit  to  provide  one  set  of  rules  under  which 
"county  residence  for  purposes  of  Old  Age  Security"  is  acquired  (Wel- 
fare and  Institutions  Code,  Sections  2160,  2160.1,  2160.2,  2160.1+, 
2160. 5»  2160.6,  2161)  and  another  and  different  set  of  rules  under 
which  "county  residence  for  purposes  of  indigent  (medical)  aid"  is  ac- 
quired (Welfare  and  Institutions  Code,  Sections  2550-2556).   Thus  it 
is  possible,  as  in  the  instant  case,  for  a  person  to  acquire  county 
residence  for  purposes  of  Old  Age  Security  and  be  prevented  from  ac- 
quiring residence  In  the  same  county  for  purposes  of  indigent  (med- 
ical) aid.   This  split-residence  situation  usually  gives  rise  to  an 
Inter-county  residence  dispute  case.   Inter-county  residence  dispute 
cases  are  usually  settled  by  appeals  to  the  State  Department  of  Social 
Welfare  and  the  State  Social  Welfare  Board  and  not  by  resort  to  the 
courts.   There  is  consequently  no  case  law  interpreting  the  applica- 
ble statutes  in  the  instant  case  and  the  relevant  opinions  of  the 
Attorney  General  are  in  apparent  conflict. 

Both  the  State  Department  of  Social  Welfare  and  the  State 
Social  w  elf  are  Board  on  hearing  this  matter  on  appeal  held  that 
Richard  Sharp  established  residence  in  the  City  and  County  of  San 
Francisco  on  January  1,  1955*  and  acquired  county  residence  for 
purposes  of  Old  Age  Security  on  January  1,  1956.  The  Public  Welfare 
Departinent  of  the  City  and  County  of  San  Francisco  has  been  paying 
Old  Age  Security  to  the  San  Joaquin  General  Hospital  and  Richard  Sharp 
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since  January  1,  1956,  and  the  liability  of  the  City  and  County  of 
San  Francisco  to  provide  Old  Age  Security  for  Richard  Sharp  is  not 
here   in  issue. 

Since   the  City  and  County  of  San  Francisco  is   liable   to  pro- 
vide Old  Age   Security  for  Richard   Sharp,    is   it   in  any  way,    because   of 
this   fact,    rendered   liable   to  provide   indigent    (medical)    aid  for 
Richard   Sharp?      Prior   to  September   7,    1955*    the    law  provided   that   in 
the  case    of  transferring  Old  Age   Security   recipients,    the    county  from 
which  the   transfer  was  being  made  was   liable   for  medical  or  hospital 
care   during   the    one-year  period  of  establishment   of  residence    (Wel- 
fare  and    Institutions  Code,    Section  203.7).      In   1955*    Section  203.8 
was  added   to  the  Welfare   and    Institutions  Code    (effective   date,    Sep- 
tember  7»    1955)  >    changing  the   law   to  provide   that   the   county   to  which 
a  recipient   of  Old  Age  Security  has  removed    shall  provide  medical  or 
hospital   care  during  the   one-year  period   of   establishment    of  resi- 
dence.     Under  Section  203.8  of   the  Welfare   and   Institutions  Code,    the 
City  and  County   of  San  Francisco   is   liable   for    indigent  medical   care 
provided  Richard  Sharp  from  September   7»    1955*    to  January   1,    1956, 
the    end   of  the   one-year  period    of  establishment   of  residence   for 
purposes   of  Old  Age  Security. 

Welfare   and   Institutions  Code   Section   203.8  applies   only 
during  the   one-year  period   of  establishment   of  residence   for  purposes 
of  Old  Age   Security   in  this   case.     What   liability,    if  any,    does   the 
City  and   County   of   San  Francisco  have   to  provide    indigent    (medical) 
aid   after   January  1,    1956,    the   end    of  the   one-year  period   of  estab- 
lishment  of   residence   for  purposes   of  Old  Age   Security? 

County  residence  for   purposes   of   indigent   (medical)    aid 
must  be   established  before   there   is  any   liability   to  provide    this 
type    of   aid   except,    of  course,    emergency  medical  care.      Unless 
Richard  Sharp  acquired   county  residence  here  for   purposes  of    indigent 
(medical)    aid,    the   City  and   County   of  San  Francisco  has  no   liability 
to  provide    such  aid   except   during  the    one-year  period    of   establish- 
ment  of  residence   for   purposes   of  Old  Age  Security. 

The   fact   that  Richard  Sharp   is   on  parole   from  one  public 
institution   (Folsom  Prison)    and  a  patient   in  another  public  institu- 
tion  (San  Joaquin  General  Hospital)    did   not   prevent  him  from 
establishing  county  residence   for  purposes   of  Old  hge  Security,   but 
it  did  prevent  him  from   establishing   county  residence  here   for  pur- 
poses  of   indigent   (medical)    aid.      Section  2556   of   the  Welfare  and 
Institutions  Code   clearly  provides  that  "time   spent   in   a  public   in- 
stitution or   on  parole  therefrom     *  #  #      shall  not   in  any  case  be 
counted   in  determining  the  matter  of   county  residence"    for  purposes 
of   indigent   aid.      Since  Richard  Sharp  never  acquired   county  residence 
here  for  purposes  of   indigent    (medical)    aid   the   City  and  County   of 
San   Francisco    is   not   liable   to  provide    such  aid   nor   to   reimburse   any 
other  county  providing   indigent    (medical)   aid    to  Richard   Sharp   after 
January  1,    1956. 
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Further,  If  Richard  Sharp  had  acquired  county  residence 
here  for  purposes  of  indigent  (medical)  aid,  the  only  statute  under 
which  the  City  and  County  of  San  Francisco  could  be  held  liable  for 
indigent  medical  care  provided  by  another  county  is  Section  203.7  of 
the  VI  elf  are  and  Institutions  Code.  Section  203. 7  of  the  Welfare  and 
Institutions  Code  provides  "as  a  condition  of  liability,  the  county 
providing  such  medical  or  hospital  care  shall  not  more  than  ten  (10) 
days  after  admission,  give  notice  to  the  county  of  residence."   San 
Joaquin  County  did  not  give  the  City  and  County  of  San  Francisco  no- 
tice within  ten  (10)  days  after  the  admission  of  Richard  Sharp  to  its 
hospital  for  indigent  medical  care.  Thus,  even  if  Richard  Sharp  had 
acquired  county  residence  here  for  purposes  of  indigent  medical  care, 
the  failure  of  San  Joaquin  County  to  give  notice  within  ten  (10)  days 
of  admission  would  relieve  the  City  and  County  of  San  Francisco  of 
liability  for  the  indigent  medical  care  provided  Richard  Sharp  by  San 
Joaquin  County  after  January  1,  1956. 

It  is  my  opinion,  therefore,  and  you  are  advised  accordingly, 
that: 

(1)  The  demand  of  the  San  Joaquin  General  Hospital  for  pay- 
ment for  indigent  medical  care  rendered  Richard  Sharp  from  September 
7»  1955»  to  January  1,  1956*  is  a  valid  legal  obligation. 

(2)  The  demand  of  the  San  Joaquin  General  Hospital  for 
payment  for  indigent  medical  care  rendered  Richard  Sharp  after  January 
1,  1956,  Is  invalid  and  the  City  and  County  of  San  Francisco  has  no 
legal  obligation  to  meet  this  demand. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TJL/iFB 


To:     Mr.   Harry  D.  Ross 
Controller 

City  and    County  of  San  Francisco 
109  City  Kail 
San  Francisco   2 
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SUBJECT:   RELEASE  OF  LIABILITY  OF  RESPONSIBLE  RELATIVES 
OF  RECIPIENTS  OF  OLD  AGE  SECURITY;  RELEVANCE 
OF  INFORMATION  REGARDING  FINANCIAL  STATUS  TO 
RELEASE  UNDER  CIVIL  CODE  SECTION  2Q6.7» 

Dear  Sir: 

I  have  your  request  for  ^pinion  as  follows: 

BEQIfflai 

The  Board  flf  Supervisors  is  asked  to  consider 

from  time  to  time  the  release  of  responsible  children 
from  responsibility  for  the  support  of  their  parents 
who  are  recipients  of  Old  Age  Security  Aid. 

"Dr.  Charles  A.  Ertola,  Chairman  §f  the  Public 
Health  and  Welfare  Committee  which  formulates  the 
initial  recommendation  for  Board  Action  in  such  cases, 
feels  that  Board  members  should  have  more  information 
concerning  the  ability  or  Inability  of  children  to 
furnish  such  support.  He  is  further  of  the  opinion 
that  affidavits  or  some  similar  assurances  should  be 
filed  with  the  Board  of  Supervisors  to  confirm  the 
financial  status  Qf  children  who  are  released  from 
such  responsibility,  as  well  as  other  children  who 
may  or  may  not  be  liable  for  support. 

"The  Board  will  appreciate  hearing  from  you  as 
to  what  can  be  done,  either  by  it  c^r  other  govern- 
mental agencies,  in  order  to  comply  with  Dr.  Ertola's 
wishes." 

OPINION 

Your  request  for  opinion  presents  twQ  questions: 

1.  ShQuld  the  Board  of  Supervisors,  upon  application  for 
release  of  liability  by  a  responsible  relative  of  a  recipient  of  Old 
Age  Security,  require  the  applicant  to  file  an  affidavit  setting 
forth  his  financial  status? 

2.  Should  the  Board  Qf  Supervisors,  upon  application  for 
release  of  liability  by  a  responsible  relative  of  a  recipient  q£   Old 
Age  Security,  require  that  affidavits  be  filed  setting  forth  the 
financial  status  of  other  children? 

There  are  $nly  two  code  sections,  namely,  Civil  Code  Sec- 
tions 206.7  and  206.5,  under  which  a  legally  responsible  relative 
may  be  released  from  liability  to  contribute  to  the  support  of  a 
needy  parent.   Application  to  the  Board  of  Supervisors  for  release 
from  liability  is  made  under  Civil  Code  Section  206.7.   This  Section 
of  the  Code  provides  that  the  applicant  shall  produce  pr^of  "that 
while  he  was  a  minor  under  16  years  of  age  he  was  abandoned  for  a 
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period  of  three  or  more  years  and  that  during  such  period  the  parent 
was  physically  and  mentally  able  to  support  him." 

Since  the  Legislature  in  passing  the  above-mentioned 
statutes  apparently  wished  to  provide  means  for  the  release  of  legal 
obligation  in  certain  cases  where  there  was  no  moral  obligation,  it 
did  not  make  the  release  contingent  upon  financial  ability  or 
inability  to  contribute  to  the  support  of  a  parent.   In  my  opinion 
the  Board  of  Supervisors  is  without  authority  to  add  to  the  require- 
ments of  Civil  Code  Section  206.?  by  requiring  proof  of  financial 
status  of  the  applicant  for  release  or  other  children  of  the 
recipient  of  Old  Age  Security. 

It  is  my  opinion,  therefore,  and  you  are  advised  according- 
ly, that: 

1.  The  Board  of  Supervisors,  upon  application  for  re- 
lease of  liability  by  a  responsible  relative  of  a  recipient  of  Old 
Age  Security,  should  not  require  the  applicant  to.  file  an  affidavit 
setting  forth  his  financial  status. 

2.  The  Board  of  Supervisors,  upon  application  for  re- 
lease of  liability  by  a  responsible  relative  of  a  recipient  of  Old 
Age  Security,  should  not  require  affidavits  be  filed  setting  forth 
the  financial  status  of  other  children. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney. 


TJL/GEB 


TO:   MR.  JOHN  R.  McGRATH 

Clerk  of  the  Board  of  Supervisors 

City  Hall 

San  Francisco  2 


OPINION  NO.  1179 
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SUBJECT:   RESURFACING  OF  STREETS,  WHETHER  REPAIR  OR 
MAINTENANCE,  APPLICATION  OF  CHARTER 
SECTION  95 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  which  may  be 
summarized  as  follows: 

REQUEST 

What  effect,  if  any,  do  the  provisions  of 
Charter  Section  95  have  with  reference  to  the 
resurfacing  of  streets  by  the  Department  of 
Public  Works? 

OPINION 

Charter  Section  95  provides: 

"The  construction,  reconstruction  or  repair  of 
public  buildings,  streets,  utilities  or  other  public 
works  or  improvements,  and  the  purchasing  of  supplies, 
materials  and  equipment,  when  the  expenditure  involved 
in  each  case  shall  exceed  the  sum  of  two  thousand 
dollars  ($2000.00)  shall  be  done  by  contract,  except 
as  otherwise  provided  by  this  charter." 

Your  request  does  not  concern  itself  with  that  portion  of 
Section  95:   "except  as  otherwise  provided  by  this  charter."  Hence, 
it  is  necessary  to  consider  whether  the  resurfacing  of  streets  is 
"construction,  reconstruction  or  repair  of  .  .  .  streets."  If  it 
is,  the  $2000  limitation  of  course  applies. 

As  pointed  out  in  your  request,  my  opinion  number  825*  dated 
April  16,  195*^  dealt  with  the  interpretation  of  these  words  of 
Section  95  in  connection  with  emergency  painting  at  San  Francisco 
Hospital.   Among  other  things  it  was  there  held  that  a  valid  dis- 
tinction might  be  drawn  between  repairs  and  maintenance. 

The  point  of  your  inquiry,  then,  is  whether  resurfacing  of 
streets  may  be  regarded  as  maintenance. 

To  this  question  I  can  give  neither  a  categorical  yes  or  no 
answer.   There  may  be  resurfacing  work  performed  which  might  be 
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regarded  as  any  one  of  the  four  types  under  consideration,  depending 
upon  the  extent,  the  purpose  and  intent  and  the  time,  place  and 
circumstances  under  which  it  is  undertaken.   See  for  a  like  dis- 
cussion opinion  825. 

I  have  reviewed  case  authority  for  judicial  interpretation  to 
see  if  your  question  has  previously  been  passed  upon  by  any  court. 
I  have  found  no  such  authority  for  assistance. 

In  the  absence  of  judicial  guidance  one  must  look  to  legis- 
lative intent  and  its  recognized  application  over  the  years  in 
answering  your  request.   In  this  regard  we  might  consider  the  his- 
tory of  Charter  Section  95.   Prior  to  the  present  section  as  enacted 
by  vote  of  the  people,  the  language  was  identical  except  that  a 
$1000  limitation  was  placed  on  work  which  need  not  be  done  by  con- 
tract.  In  an  opinion  by  my  predecessor,  dated  July  6,  1933>  the 
Board  of  Supervisors  was  advised  that  resurfacing  of  streets  en- 
tailing an  expenditure  in  excess  of  $1000  (the  ceiling  existing 
at  that  time  pursuant  to  Charter  Section  95)  was  repair  work  rather 
than  maintenance.   A  copy  of  this  opinion  is  attached  for  your 
consideration. 

Aside  from  my  predecessor's  opinion,  one  can  look  to  the  in- 
terpretation given  to  the  meaning  of  resurfacing  work  by  those  in 
authority.   In  this  connection  the  restrictions  of  Section  95  have 
always  been  construed  as  applying  to  resurfacing  of  streets. 

Under  the  doctrine  of  "contemporaneous  construction"  it  would 
seem  apparent  that  any  construction  that  might  be  contained  in 
advice  or  opinions  to  the  Board  of  Supervisors  rendered  by  this 
office,  and  since  followed  by  the  Department  of  Public  Works,  would 
be  of  great  weight.   (See  Carter  v.  Commission  on  Qualifications, 
14  C.  2d  179) 

In  light  of  the  above,  I  would  conclude  that  resurfacing  of 
streets  has  since  1933  been  regarded  as  within  the  restrictions  of 
Charter  Section  95.  For  you  now  to  conclude  otherwise  might  well  be 
regarded  as  an  abuse  of  discretion. 

Respectfully  submitted, 

DION  R.  HOLM,  City  Attorney 
TO:   Mr.  Sherman  P.  Duckel 

Director,  Department  of  Public  Works 
260  City  Hall 
San  Francisco  2 

Copy  of  opinion  No.  713  dated  July  6,  1933  attached 
WEM/GEB 


(COPY) 

OPINION  NO.    713 
July  6,    1933. 

SUBJECT:      In  re  Repair  and  Maintenance   of  Public 
Streets  where  Cost  is  more   than  One 
Thousand  Dollars. 

Gentlemen: 

I   am  in   receipt   of  your   communication   reading  as  follows: 

"QUESTION:      Whether   or  not   the    asphalt   workers 
in  the   Street  Repair  Department   doing  work  out   of   Street 
Repair  Maintenance   can  perform   jobs   on   street  repairs 
when  such   jobs  are   not   under  $1000.00   estimate?" 

OPINION 

The  matter  of  your  inquiry  seems  to  be  regulated,  not  only 
by  Section  95  of  the  charter,  but  by  Ordinance  No.  9.087>  commonly 
known  as  "Contract  Procedure  Ordinance".   Section  95  of  the  charter 
provides: 

"The  construction,  reconstruction  or  repair 
of  public  buildings,  streets,  utilities  or  other  public 
works  or  improvements,  and  the  purchasing  of  supplies, 
materials  and  equipment,  when  the  expenditure  involved 
in  each  case  shall  exceed  the  sum  of  one  thousand 
dollars  ($1,000.00),  shall  be  done  by  contract,  except 
as  otherwise  provided  by  this  charter." 

Section  5  of  the  ordinance  mentioned  also  places  a  limit- 
ation of  One  Thousand  Dollars  ($1,000.00)  upon  work  on  public  streets 
without  bids  being  received  therefor. 

You  are  therefore  advised  that  subject  to  the  exceptions 
noted  in  Section  95  of  the  charter  and  in  the  ordinance  mentioned 
which  have  to  do  with  cases  of  emergency,  all  contracts  for  street 
work  in  excess  of  One  Thousand  Dollars  ($1,000.00)  must  be  let  to 
the  lowest  bidder. 

Under  the  provisions  of  the  cnarter  and  the  Contract  Pro- 
cedure Ordinance,  the  department  may  bid  and  if  it  is  the  lowest 
bidder  may  receive  the  award  of  the  contract  and  then,  of  course, 
the  asphalt  workers  in  the  street  repair  department  may  perform 
the  work. 

I  note  that  in  your  letter  the  words  "repair  maintenance" 
are  used.   Ordinary  maintenance  work  is  not  subject  to  the  pro- 
hibition of  either  the  charter  or  the  ordinance,  but  maintenance 
cannot  be  construed  to  mean  repairs,  for  if  it  is  it  comes  within 
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the  charter  prohibition, 


I  take  that  the  maintenance  of  a  street  means  such  minor 
repairs  as  are  necessary  to  keep  it  in  its  existing  condition,  while 
repairs  would  mean  a  more  substantial  amount  of  work  necessary  to 
restore  it  to  its  previous  condition  after  it  had  been  damaged,  de- 
stroyed or  worn  out  by  usage. 

You  are  therefore  advised  that  in  the  repair  of  public 
streets  in  all  cases  where  the  cost  of  said  repair  is  more  than  One 
Thousand  Dollars  (s>1000.00)  the  city  can  perform  the  work  only  if 
it  is  the  lowest  bidder  under  bids  called  for  by  the  proper  depart- 
ment and  that  the  maintenance  of  streets  only  involves  such  minor 
repairs  as  are  necessary  to  keep  them  in  their  existing  conditions. 

Yours  very  truly, 


JNO.  J.  0» TOOLE 


CITY  ATTORNEY 


Board  of  Supervisors, 
City  Hall. 


No.   1179 -A 


July  19,    1957 


Hon.  James  Leo  Halley 

Supervisor 

235  City  Hall 

San  Francisco  2,  California 

Dear  Supervisor  Halley: 

In  your  letter  of  June  11,  1957 »  you  enclose  a  proposed 
ordinance  entitled  "ORDINANCE  PROHIBITING  DISCRIMINATORY  PRACTICES 
IN  ENDORSING  POLITICAL  CANDIDATES  BECAUSE  OF  RACE,  COLOR,  RELIGION, 
ANCESTRY,  NATIONAL  ORIGIN  OR  PLACE  OP  BIRTH,"  and  ask  that  I 
prepare  and  approve  as  to  form  a  final  draft  of  the  legislation 
that  could  be  enacted  by  the  Board  of  Supervisors. 

Inasmuch  as  I  am  of  the  opinion  that  the  legislation 
proposed  in  the  draft  you  submitted  cannot  legally  be  enacted  by 
the  Board  of  Supervisors,  I  have  not  prepared  a  draft  of  this 
legislation  in  final  form  as  requested  by  you.  It  should  be  borne 
in  mind  that  the  proposed  legislation  attempts  to  regulate  the 
membership  of  and  the  conduct  of  meetings  and  the  endorsement  of 
candidates  for  public  office  by  organizations  that  are  purely- 
private  associations  of  individuals,  that  have  no  public  status, 
that  offer  no  general  public  service  or  convenience,  and  that  do 
not  operate  under  any  city  and  county  license,  franchise  or  permit. 

Such  legislation  must  meet  thy  test  of  several  constitu- 
tional guarantees  of  personal  freedom,  particularly  those  embodied 
in  the  First  and  Fourteenth  Amendments  of  the  Constitution  of  the 
United  States,  guaranteeing  personal  liberty,  freedom  of  assembly 
and  freedom  of  speech  and  of  the  press,  and  the  same  guarantees 
contained  in  Sections  9  and  10  of  Article  I  of  the  Constitution 
of  the  State  of  California.  Section  9  of  Article  I  of  the 
Constitution  of  this  State  provides  in  part  as  follows: 

"Every  citizen  may  freely  speak,  write,  and  publish 
his  sentiments  on  all  subjects,  being  responsible  for  the 
abuse  of  that  right;  and  no  law  shall  be  passed  to  restrain 
or  abridge  the  liberty  of  speech  or  of  the  press*  ..." 
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Hon.  James  Leo  Halley  -2-  July  19,  1957 

Supervisor 


Section  10  of  Article  I  reads: 

"The  people  shall  have  the  right  to  freely 
assemble  together  to  consult  for  the  common  good, 
to  Instruct  their  representatives,  and  to  petition 
the  Legislature  for  redress  of  grievances. 

While  government,  including  local  government,  may  impinge  on  these 
fundamental  guarantees  of  personal  freedom  and  liberty  under  the 
police  power  in  proper  cases  to  eliminate  a  substantial  evil 
threatening  the  public  peace,  health,  welfare  or  security,  and 
may  also,  under  the  specific  provisions  of  Section  11  of  Article  XX 
of  the  Constitution  of  this  State,  regulate  elections  and  prohibit 
all  undue  influence  thereon  from  power,  bribery,  tumult,  or  other 
improper  practice,"  it  is  not  apparent  to  me  that  the  proposed 
legislation  has  such  a  real  and  substantial  relationship  to  any 
of  these  legitimate  exercises  of  governmental  power  as  to  warrant 
the  interference  with  the  above  described  personal  freedoms  and 
liberties  it  contemplates. 

I  thoroughly  agree  with  the  praiseworthy  objectives  of 
the  legislation  as  described  in  Sections  1  and  2  of  the  draft 
submitted  to  me.  However,  the  practice  of  discrimination  against 
political  candidates  because  of  the  totally  irrelevant  criteria 
of  nationality,  race,  color  or  creed,  and  regardless  of  personal 
merit,  Is  venal  wheresoever  and  by  whomsoever  practiced,  and  if 
valid  legislation  could  be  devised  that  could  eliminate  such 
practices  it  should  not  be  limited  merely  to  organizations  endors- 
ing candidates  but  should  apply  to  all  who  practice  such  discrim- 
ination, including  any  persons,  instrumentalities  and  organizations 
who  work  to  defeat  candidates  for  public  office  because  of  their 
nationality,  race,  color  or  creed.  However,  after  thorough  research 
into  the  problem,  I  have  been  unable  to  devise  any  effectual  and 
enforceable  legislation  that  could  accomplish  such  objectives. 

Further,  while  one  of  the  aims  of  the  legislation  is  to 
protect  political  opportunities  of  members  of  minority  groups, 
in  its  practical  application  the  legislation  as  proposed  could 
have  the  opposite  effect.  It  Is  recognized  that  there  are  many 
organisations  composed  solely  of  members  of  particular  races, 
colors,  creeds  and  nationalities,  for  many  legitimate  purposes. 
Such  organizations  may  or  may  not  endorse  candidates  for  public 
office.  The  proposed  legislation  would  require  these  organiza- 
tions to  either  abandon  the  solely  national,  color,  religious 
or  nationality  nature  of  their  membership  or  forego  their  political 
privilege  of  endorsing  candidates  for  public  office. 
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Supervisor 


With  reference  to  subdivision  (1)  of  Section  5  of  the 
proposed  ordinance,  prohibiting  "any  public  utility  or  bank 
or  any  organization  handling  power  of  trust  for  private  and 
personal  funds  to  contribute  to  political  campaigns  of  candidates 
for  city  and  county  officials,  while  there  is  ample  precedent 
for  this  type  of  legislation,  both  in  federal  and  state  law,  such 
legislation  is  usually  directed  at  the  prohibition  of  the  receipt 
of  contributions  by  public  officials  who  are  in  a  position,  once 
they  have  assumed  office,  to  directly  grant  special  and  personal 
privileges  to  the  entities  making  such  contributions.  While  public 
utilities  receive  from  the  Board  of  Supervisors  special  grants  in 
the  nature  of  franchises,  it  is  not  apparent  to  me  what  special 
and  particular  privileges  or  grants  are  rendered  banks  or  organ- 
isations handling  power  of  trust  for  private  and  personal  funds 
by  elected  city  and  county  officials.  If  the  purpose  of  this 
section  of  the  ordinance  is  to  provide  a  safeguard  against  trust 
funds,  I  wi3h  to  point  out  that  this  is  a  matter  for  state  and 
federal  regulation  and  not  for  regulation  by  the  local  legislative 
body. 

With  reference  to  Section  6  of  the  proposed  ordinance, 
regulating  voting  machines,  you  are  advised  that  this  section 
would  be  in  conflict  with  the  provisions  of  the  State  Elections 
Code  regulating  the  opening  and  sealing  of  voting  machines,  and, 
in  my  opinion,  would  be  invalid  under  the  provisions  of  Section  6, 
Article  II  of  the  State  Constitution,  which  vests  in  the  Legislature 
the  power  to  provide  for  voting  machines  at  elections. 

In  your  letter  of  June  12,  1957*  amplified  in  subsequent 
personal  discussions,  you  request  legislation  providing  for  pub- 
licity of  organisations  soliciting  funds  and  expending  funds  to 
influence  the  action  of  voters  for  or  against  any  candidate  or 
candidates  for  city  and  county  office  and  contributors  to  such 
organizations.  You  also  ask  that  such  legislation  include  a 
provision  that  it  would  be  a  violation  thereof  for  any  organization 
to  request  at  any  time  a  fee  or  other  consideration  for  the  purpose 
of  obtaining  the  endorsement  of  the  organisation. 

The  attached  ordinance  has  been  drafted  to  carry  out  your 
wishes  in  this  respect  and  is  substantially  based  on  the  provisions 
of  Chapter  2,  Division  VIII,  Sections  4750-4862  of  the  Elections 
Code  of  the  State  of  California,  which  provide  for  comparable 
publicity  for  expenditures  made  for  or  against  measures. 

In  your  letter  of  June  25,  1957,  you  ask  for  legislation 
that  would  make  it  a  violation  for  anyone  to  use  an  absentee  voter's 
ballot  unless  the  absence  conforms  to  provisions  of  the  Absentee 
V  ting  Law.  I  advi3e  you  in  this  connection,  as  I  advised  you  in 
connection  with  the  proposed  regulation  of  voting  machines,  that 
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the  regulation  of  absentee  ballots  has  been  vested  In  the 
Legislature  of  the  State  of  California  under  the  provisions 
of  Section  1,  Article  II  of  the  Constitution,  and  that,  in  my 
opinion,  the  regulation  as  proposed  by  you  cannot  be  validly 
enacted  by  the  Board  of  Supervisors. 

I  wish  to  point  out  again,  as  I  have  pointed  out  before, 
that  what  measures  are  needful  or  appropriate  to  be  taken  in  the 
exercise  of  the  police  power  for  the  public  interest  is  primarily 
for  the  legislative  body  to  determine,  guided  by  a  rational  and 
conscientious  regard  for  the  rights  of  the  individuals,  as  well 
as  for  the  interests  of  the  community.  In  this  respect,  it  may 
be  that  after  public  hearing  on  the  proposed  legislation  you 
will  find  facts  and  improper  practices  to  exist  sufficiently 
serious  to  warrant  further  consideration  of  some  of  the  regulations 
proposed  by  you  which  I  have  not  incorporated  in  the  ordinance,  or 
other  and  additional  regulations.  I  shall  be  pleased  to  give  the 
problem  such  further  consideration  upon  your  request. 

Yours  very  truly, 

DION  R.  HOLM 
City  Attorney 

By 

Thomas  J.  Blanchard 
Deputy  City  Attorney 
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Mr.   ^dward  a*  iici  ©vitt 

Secretary,    .  ecreation  and   1  ark  ~epartr»ent 

Cottren    Lodge,    ^olden   «ate  rurk 
San  Francisco  If,   California 

^ear  Rr«  /c^evitt. 

».hls  will  acknowledge  receipt  of  your  letter  of  Julj      , 
195/»    togetner  with   Its  accompanying  correspondence,    which 
relates   to    the   assessment  rp   Part   ^olf  bourse,      in  ac- 

cordance  with  your  request,    I    'iave   Investigated   tae   matter  and 
wisn  to  report  to  ,,ou  upon  toe  govern  log  law  as   it  applies   to 
the   facts  so   far  establisned. 

lhe  wtute  Const!  tut  ion  requires  that  all  but  exempt  property 
a. -all  be    taxed  In  proportion   to  Its  value*      It   lurtner  provides 
that  city   and   county   property   s  vail  be   exe.<spt  from  taxation 
"except   such  lands  and   the    l. apr uve  lerite   there  oa  located   outside 
of  tne   county,   city   and   county    or  municipal  corporation  ownln 
the  same  as  were   subject    to   taxation  at   the    tin)    ^>V   the    ac- 
quisltlo  t>aid  county,    city    a;id    Bounty,    w  muni- 

cipal corporation."     Article    XIII,   Lection  1. 

.s   propert,,    noldings   of   the    City   and   County   of  wan   .  ra    - 
Cisco  wnlch  are    located   outside    of   its  territorial  limits  enjoy 
a   li.  ited  exe/iption   from   tax.      xne  purpose   ot:  tit.   limitation  of 
OTtsyptloa   >as   to  protect   fro  ;   loss  of   taxable  properties   those 
counties  in  which  cnunicioallties   acquired   property    for    Mm    opera- 
tion of  various  susnielpal     rojects.      (Clt./  and  ^^unt^      ^  un 
ranelsco  v.    ban  »Hateo  County    (19ixl)    17  C.  "23  BUj,    Ii2  l'. '  Z"d 

In  performing  his  duty  under  the  Constitutional  mandate, 
the   assessor  >auet   prepare   ais  assess. -.ent  roil  sh  a  .(tanner 

that  "ail  taxable   property    saall  be   assessed    at    Its   full  cash 
value."      Section  4>1,    revenue   and   taxation  Code.      In  ast>i 
In^  values.  .  ticular  properties,    lie  must  consider    the 

•   best  use    to  ~  usy   may  be  put  in  1 

the  owners   tae re of.      Whether  an  existing  use   of  a  specifisd 
parcel   is  beneficial,    econo.iCi.xly   or   socially,    to  residents 
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:t«a»d  r 


nr«   oi>i&rc  an  evifc*  *rM*   ^ 

Secretar    ,  ...  aid    Park  r.'eoartment 

jul^   19,    i^57 

of  the   assessor's   county    Is   not    a  factor   entering   Into   lis 
Valuation    of    that  parcel.      <md    tie   assessor  aiust  assess 
properties  in  aia  aounty    *hi«  jwned  by  foreign  nun  lei - 

palities  &  current   value,    a.id  not   at  their  value   as  of 

tisie   of   acquisition.      (    lty  of   iaaadena    v.    ->.j?  -•n,.el€8 
'  ounty   (1951)    37  C,   2d   129,    ?33     .   .id    3)1) 

siderable   discretion   Is   allowe  •    the    assessor   in   tne 
preparation  of  ais  roll,   tfhleh  discretion  as   to  vaj.ua  tione 
property  will  not  be   interfered  with  by    tuts   courts  in  the 
absence   of  a  aftovin      »I    fraud   or  bad     aitu.      (>-:ahoney  v.   ^lty 
A:    .an  £-iebo   (192u)    193  C.    3!53,    21*5  P.    189)        :  jof    that  one 
taxpayer' s  land   was  assessed  at  a  higher  value   th  > 

his  neighbors  does  not  justify  erenoe  cr*  is  an 

Inequality      n    the   assessments,    i-i   the   absence   of  proof    of   the 
relative  :uarket  val-es   oi    t.ie    lauds  compared.      {    ild    - jose 
Country    ^lub  v.   Lutto  County   U923)   6")  C.A.    33   >   21       .    /ID 

c    above     mandates  ■  les,    briefly    stated, 

delineate    I  :     and  authority    if  assessors  in  asking  up 

assessne  :t  rolls.        very  taxpayer,   private   or  municipal,   has 
tae   ri  rot    at  an  assess.        .  ■  tltlou  , 

eit>    a  |  jration  for   the  review, 

equalization  and  adjuc  >f  the    assess**^  ts   land   or 

'en  are    subject    10  taxation   an  er   -action   1  of 
Article      III,   relif;rnia  *-onsti:jtion,    shall  be   lilfed  with 
tit  board    at   Its    jfiices  in  Ucr  iot 

later  than   the    tiird   Monday  :  t   .>     tht    ..ear  in  whi; 

the  assessment   is    lade.     The   petition  saall  set  forth,  tut 
grounds  upon  which  relief  is  sought  and    a  c  rool    s.all 

be  railed    to   the  assessor  verninj*  bod.,    of   tie   taxing 

randum  of  points   and  authorities     ay  be    filed 
with  |hf    petition."  ,    California  A<  rative 

Code. ) 

Assessor      .   B.    He  ipstead,   Ian  '.ate;   County,    nas  been  en- 
gaged,   over  the    ;  ast   several  years,    in  a  program  of   reappraisal 

>ut   his  county.      Anon  lectod    for 

revaluation   on  the  crrerit  roll  were  ell  o    jrses  located 

iin   the  county,      <iis    study  resulted    in    substantial   increases 
in  the  assessed  values  of      j1     courses,    1    (  Sharp   Park 

.    Course.      An  assoc-uti  .>;>  of  nrivate   goli    clubs  has  already 
petitioned    to   the   bounty  Board   of  Tqualisatlon  for  a  ion 

in  assessed  values,  which  petition  was  denied,      officers  of 

Recreation   and  Park  Dtparl  nave  diseussed   the   assess- 

ment arp   Par.  eaess^r  tead  end   aave 

achieved   a    fifty  percert   re«    ct    no  •  .      oroposed   a  see  used 

valu  .    erty.      it  is  the   opinion   01    the    Jan  r*ateo 

County     ssessor    that  lands  restricted   in  use   to  recreational 
purposes  are  assessable  at  one   half   of  their   worth  in 

.est  and   best   use* 


9S»et  : 


Mr.    -award  Ketevitt  Pigt   3 

Secreta-     ,      .creation  and    f*ark    :  ecartmant 
July    t9i    195? 

I   aubrait   for  your  etfiod   e-aployed   in 

ealc :  lading   the   assessed  value   of  subject   golJ    course: 

Value  al 

Acres  :  er    .ere  '-us 

Lagoon  65                   33  l»953 

Sand  i,  vn  ,  0"n 

..ard    uand  fc<  2,  I  U^,  on 

Balance  2o9.5  13.4^5 

IHl  Value  before  iiqnali ratio:.,  19^,^25 

Appl'catio:.  of  . qualiza:      ctor 

of  2$*   to   Obtain  Aaaeased  Value,        ■,   UJf 35^» 

Because  Of  a  clerical  error,    tn,e   property   appears:  _   cal 

roll  -nty  at   an   aaaeased   v 

doubt,  oreciate    tie  difficulties  attendant  upon 

a  selecti  aparable  parcels    to    the   £nar     /'ark  pronert.     iipon 

which  botn   sales   data   and   aasesee     value   aa  acre a  e   is  avail- 
able*     flajl»rall/|    sales   alon      I  ■  ;  c  :>asc      ;vc  been 
to  builders,  w'                 reault  fciat   t   e   acreage   sold  oaa   been 
subdivided,    graded,   and    jt.*r   !  se    1  [proved,    and  appears   on 
tile  assessment   roll   as  residence    l;tr.      My    investigation 
reveals,   however,    t oat  the  r  acre    sf   suitable 
homeslte   land   ranges                 I  t?5   to  •,  3  ^  f.      Only    ^ne   acre 
site    M  wnieh  sales   data  was   available  regained    undivided; 
triis  parcel  waa   sold    in    19^<?   for     3?<-7  P«r   *cre   and    is  a  sees  red 
on   tnc*    current  roll  at    .30)  per   acre.      «n   analysis  of  assessed 
valuea  r>er  acre    on   aoparentlj    comparable    iunde,    divorced    from 
market  values,    snows  a  range    jf   fraa   >35)    Co       ><  )  per  acre. 

vate   g»Xf   course  asseesed  values  range   I  to 

2   per  acre.      Reducing   the    lowest  aaaeased  value   to   fifty 
per  co  !t,  -  aasu.n  Li  restricted    to  re- 

creation use  only,    >  Ives  an  assessed  value  reault    in  excess 
neat  value    assigned    t  j      ny   acreage  -  narp 

ever,    it    ia  ray  of  ij slcal 

local  rae  areas  renders    tnem    incomparable 

y£w  tax  equalization. 

1   d  :>  n        (i   tli#V    I  >e    facts   tnat   1    nave    thus   fa  ^ed 

to  be   diacour*.  [    an  appeal   »f    the    course   assessment.        ■ 

•    contrt)  j/itoendution   is    the  er  be    t  ly 


o««*n 


Mr,   Edward  .ci  «vltt  Pa 

oecreta      ,        ct-eatLm    aid    fmwk     e«rt>ent 
Jul;    19,    lv.,' 

investigated  by  competent  appraisal  experts    for  the  purpose 
of  furnishing  the   f  olljwin.i  essential   information: 

(1)  The   current  market  value    jf  'harp  Park 

test,  a/jd  beet   use. 

(2)  errant  uiarket  v«l  . 

Course   Subject   to   toe  restrictions   in  tue  ^eed. 

3^  .bio    lands 

ourse.      the   asee«sed 
values  se    lands. 

finally,   w.  wishing  t.   Tgreclose  eppeal  rroceduree 

in   tiie    curre  it   ^ear,    i.   shoul.     ..  |  ?:     its 

of  appeal  are    In  no  way    lessened  .  ,  act  v-itnia  a 

given  esse.  tar.  „er   is   serious,    involving  a 

-uditure    jf  City  nnd   w.Juntj    iunds,   and 
petition  for  correction    of   the    *..LtJecL   as- &eaa-M*i,fc    will   best 
be  presented  and   Ueard   upon  a  full  and   sen  let*  reord  *ith 
expert  testimony. 

•s  ver,    truly, 

v. .     •  — 
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OPINION  NO.  1180 
July  29,  1957 


SUBJECT:   APPEAL  TO  BOARD  OF  SUPERVISORS  RE  VARIANCE 

MINIMUM  LOT  SIZE  ADDITIONAL  NAMES  FILED  AFTER 
30th  DAY. 

Dear  Sir: 

I  am  in  receipt  of  a  request  for  an  opinion  as  follows: 

REQUEST 

"On  July  19,  1957  an  appeal  was  filed  by  Mrs.  Vila 
Z.  Weidel  from  the  decision  of  the  City  Planning  Commission 
dated  June  20,  1957,  disapproving  her  application  for  a 
variance  from  the  requirements  of  the  Minimum  Lot  Size 
Ordinance  applicable  to  property  located  on  the  south  side 
of  Filbert  Street  137-1/2  west  of  Leavenworth  Street. 

"Yesterday  a  letter  of  transmittal  to  the  City 
Engineer  for  verification  as  to  the  sufficiency  of 
signatures  was  prepared;  however,  Mrs.  Weidel  phoned 
this  office  this  morning  saying  that  she  inadvertently 
omitted  a  second  sheet  of  signatures  to  the  subject  ap- 
peal, declaring  that  such  signatures  had  been  acquired 
prior  to  the  filing  of  her  appeal  with  this  Board  on 
July  19th. 

"Since  the  appeal  must  be  sent  to  the  City  Engineer's 
office  in  sufficient  time  to  enable  that  agency  to  return 
it  to  this  office  by  August  1st,  it  will  be  appreciated 
if  a  ruling  may  be  received  from  your  office  at  the  earliest 
possible  moment,  as  to  whether  Mrs.  Weidel  may  legally 
submit  the  second  sheet  of  signatures  referred  to  above." 

OPINION 

Though  this  appeal  is  not  from  a  ruling  on  a  zoning  matter 
by  the  City  Planning  Commission  but  from  a  request  for  a  variance 
from  the  minimum  lot  size  ordinance  the  procedure  on  appeal  is  iden- 
tical to  that  of  one  from  a  zoning  decision.   See  Part  II,  Chapter 
II,  Section  99(G),  Municipal  Code  (City  Planning  Code)  which  reads 
in  part  as  follows: 

"...  The  procedure  governing  such  applications 
(variance)  and  the  granting  or  denial  of  such  variance 
shall  be  the  same  as  that  prescribed  by  ordinance  for 
zoning  changes. " 

That  portion  of  Section  117  of  the  Charter  dealing  with 
appeals  for  review  of  the  Planning  Commission  reads  as  follows: 

"...  that  the  commission,  after  hearing  shall,  by 
resolution,  approve  or  disapprove  the  proposed  change 
which,  if  approved,  shall  not  become  effective  for  thirty 
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days;  that  appeal  may  be  taken  from  the  ruling 
of  the  commission  by  filing  written  protest  with 
the  board  of  supervisors,  and  if  such  protest  is 
subscribed  by  the  owners  of  twenty  per  cent  of  the 
property  affected,  the  supervisors  shall  fix  a  time 
and  a  place  for  hearing  such  objections  which  shall  be 
not  less  than  ten  nor  more  than  thirty  days  after  such 
filing,  and  must  decide  thereon  within  ten  days  of  the 
start  of  such  hearing,  provided  that,  if  the  full 
membership  of  the  board  is  not  present  on  the  last  day 
on  which  said  objections  are  set  or  continued  for  hear- 
ing within  said  period,  the  board  may  postpone  said 
hearing.  ..." 

The  Board  of  Supervisors  under  the  authority  of  Section 
117  directing  it  to  provide  for  procedures  for  appeals  in  matters 
Involving  zoning  changes  has  adopted  ordinances  which  are  codified  in 
the  Municipal  Code  in  Chapter  II,  Part  II,  Section  46  (City  Planning 
Code)  which  reads  in  part  as  follows: 

"...  Ruling  of  Commission  -  Appeal .   Upon  the 
completion  of  the  hearing  of  any  proposed  change,  the  City 
Planning  Commission  shall,  by  resolution,  approve  or  dis- 
approve the  proposed  change,  which  if  approved,  shall  not 
become  effective  for  thirty  (30)  days.   Notice  of  the 
action  of  the  Commission  shall  be  mailed  to  the  applicant 
by  the  City  Planning  Commission.   Property  owners  affected 
may  appeal  to  the  Board  of  Supervisors  from  any  ruling  of 
the  City  Planning  Commission  by  filing  protests  in  writing 
against  such  ruling  with  said  Board  of  Supervisors  within 
thirty  (30)  days  of  the  date  of  the  City  Planning  Com- 
mission's resolution  thereon,  which  protests  shall  state 
the  reason  therefor  and  shall  designate  the  location  of 
the  property  owned  by  the  protestant  or  protestants  by 
the  Assessor's  block  and  lot  number  and  the  Post  Office 
address  of  each  protestant.   Such  appeal  shall  be  sent 
to  the  City  Engineer  for  checking,  and  he  shall  inform 
the  Board  of  Supervisors  as  to  the  percentage  of  property 
delineated  upon  the  map  mentioned  in  Section  42  of  this 
Article,  the  owners  of  which  have  joined  in  said  protest 
or  appeal.  ..." 

The  language  of  the  Charter  and  the  Municipal  Code  require 
the  appeal  to  be  filed  within  thirty  (30)  days.   They  further  require 
that  a  minimum  of  twenty  per  cent  of  the  owners  of  the  property  af- 
fected must  sign  the  appeal.   I  have  already  advised  that  this  period 
of  thirty  (30)  days  is  jurisdictional  and  in  order  to  perfect  an 
appeal  before  your  board  the  appeal  must  contain  the  required  number 
of  signatures  prior  to  the  expiration  of  the  thirty  (30)  days. 
(See  Opinion  No.  984) 
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From  the  facts  stated  in  your  request,  July  19th  would 
have  been  the  last  day  upon  which  an  appeal  could  have  been  filed, 
this  being  the  thirtieth  day  following  the  decision  of  the  Com- 
mission, which  was  June  20th.   In  order  for  you  to  have  juris- 
diction of  the  appeal  the  papers  filed  on  the  thirtieth  day  would 
have  had  to  contain  the  twenty  per  cent  required  signatures  and  no 
names  could  be  added  to  the  list  submitted  after  the  thirtieth  day. 

I  advise  you  therefore  that  the  petitioner  may  not 
legally  file  the  additional  names  with  you  at  this  time.   Since  more 
than  thirty  (30)  days  has  elapsed  you  would  have  no  authority  to 
accept  any  additional  signatures  and  the  appeal  as  filed  on  July 
19th  should  be  forwarded  to  the  City  Engineer  for  his  determination 
as  to  whether  or  not  it  contains  the  requisite  number  of  signatures. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

BJW/TJB 

To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attn:   John  R.  McGrath,  Clerk 


OPINION  NO.  1181 
July  30,  1957 

SUBJECT:   SKIATRON  TV  INC.:   FRANCHISES;  IS  RIGHT  TO  INSTALL  SKIATRON 
SYSTEM  A  FRANCHISE,  AND,  IF  SO,  MUST  SUCH  A  FRANCHISE  BE 
LET  BY  COMPETITIVE  BIDDING? 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

R  E  0,  U  E.S_T 

"In  reference  to  the  application  of  Skiatron 
TV  Inc.  for  a  non-exclusive  right  to  install  a  pay- 
as-you-viex-j  television  system  in  San  Francisco,  I 
respectfully  request  your  opinion  on  the  following: 

"(1)   In  view  of  the  fact  that  permission  or 
right  to  install  the  Skiatron  pay-as- 
you-view  television  system  will  be  non- 
exclusive, would  the  agreement  between 
the  City  and  County  of  San  Francisco 
and  Skiatron  TV  Inc.  be  considered  a 
license,  a  permit,  or  a  franchise? 

"(2)   Because  the  permission  or  right  granted 
Skiatron  TV  Inc.  will  be  non-exclusive, 
would  the  agreement  between  the  City 
and  County  of  San  Francisco  and  Skiatron 
TV  Inc.  be  reached  by  arbitration  or  by 
competitive  bid?" 

OPINION 

1.   The  agreement  would,  in  my  opinion,  be  a  franchise. 
A  franchise  is  a  right,  privilege  or  power  of  public  concern  which 
ought  not  to  be  exercised  by  private  individuals  at  their  mere  will 
and  pleasure,  but  should  be  reserved  for  public  control  and  adminis- 
tration under  such  conditions  and  regulations  as  the  government  may 
impose  in  the  public  interest.   A  franchise  consists  of  privileges 
conferred  by  the  government  upon  private  individuals  or  corporations 
which  do  not  belong  to  the  citizens  of  the  country  generally  as  of 
common  right.   (12  Cal.  Jur.  677-678) 

The  rights  to  operate  such  system  and  to  maintain  wires, 
poles  and  conduits  in,  on  or  over  public  streets  are  proper  subjects 
of  a  franchise.   I  understand  that  the  Skiatron  system  would  involve 
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such  uses.  Accordingly,  I  conclude  that  such  uses  i\/ould  require  a 
franchise.   City  of  Oakland  v.  El  Dorado  Terminal  Co.,  i|l  C.A.  2d 
320;  City  of  San  DieRO  v.  Southern  Cal.  Tel.  Co..,  92  C.A.  2d  793. 
The  mere  fact  that  the  franchise  would  be  non-exclusive  x^ould  not 
alter  the  fact  that  a  franchise  is  involved. 

2.   In  my  opinion  the  terms  of  any  franchise  with  Skiatron 
TV  Inc.  would  be  arrived  at  by  negotiation,  and  the  franchise  could 
be  granted  without  calling  for  bids. 

However,  the  non-exclusive  nature  of  the  franchise  is  not 
a  decisive  factor  in  this  determination.   Rather  the  decisive  factors 
are  as  follows: 

San  Francisco  is  a  home-rule  city  governed  by  a  free- 
holders' charter,  and  the  granting  of  franchises  for  use  of  its 
streets  is  a  municipal  affair  controlled  by  the  charter  and  by 
ordinances  adopted  pursuant  thereto,  rather  than  by  state  law. 
(Sunset  Tel.  &  Tel.  Co.  v.  Pasadena,  161  Cal.  26£,  28l-28[j.; 
City  of  San  Die^o  v.  Southern  Cal.  Tel.  Co.,  supra,  92  C.A.  2d, 
at  79tS-ti03;  Cal.  Const.  Art.  XI,  S$b,~S1 

While  state  law  provides  a  procedure  for  competitive 
bidding  in  the  awarding  of  franchises  (Pub. _Util._Cpde  §§6001-6010), 
San  Francisco  on  August  30,  1939,  adopted*  a~Vpeci*fic  procedural 
ordinance  relative  to  the  granting  of  franchises  (Ordinance  No. 
276,  Series  1939)  and  this  ordinance  precludes  the  applicability  of 
the  state  procedure  and  does  not  require  that  franchises  be  let  by 
competitive  bidding.  Accordingly,  although  competitive  bidding  is 
a  salutary  safeguard,  the  applicable  law,  which  is  Ordinance  'No.  276, 
does  not  require  it. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 
GEB/RMD 

TO:   THE  HONORABLE  HAROLD  S.  DOBBS 
Acting  Mayor 
200  City  Hall 
San  Francisco  2,  California 


OPINION  NO.  1182 

August  Xj  1957 

SUBJECT:   CITY  PLANNING  COMMISSION:   POWERS  RESPECTING 

BUILDING  PERMIT  APPLICATION:   MEANING  OP  PRIVATE 
COVENANT  BETWEEN  LANDOWNERS:   INTERPRETATION  OP 
MINIMUM  LOT  SIZE  ORDINANCE  (Section  99(c)  OF 
THE  CITY  PLANNING  CODE. 

Gentlemen: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"The  City  Planning  Commission  has  before  it  for 
approval  as  to  zoning  an  application  (NO.  195920)  for 
a  permit  to  construct  what  is  claimed  to  be  'addition 
of  5-room  living  unit  to  front  of  existing  building', 
on  a  parcel  containing  376*1  square  feet,  described  as 
Parcel  One  in  the  covenant  of  which  a  copy  is  attached. 

"The  existing  dwelling,  a  one-family  dwelling  built 
subsequent  to  the  recording  of  the  covenant,  is  at  the 
rear  of  the  parcel  and  has  its  front  entrance  on  a 
private  easement  which  gives  access  to  Larkin  Street. 

"The  proposed  addition  would  occupy  the  front  portion 
(1427  square  feet)  of  the  lot  and  would  have  its  front 
entrance  on  Francisco  Street.   It  would  be  physically 
connected  with  the  original  building  by  a  roof  over 
a  basement  which  occupies  the  space  of  26' 6"  between 
the  two  parts  which  are  otherwise  independent. 

"No  question  has  been  raised  as  to  the  legality 
of  the  use  under  the  zoning  (which  is  Second  Residential), 
but  neighboring  property  owners  asked  the  Planning  Com- 
mission to  disapprove  the  permit,  using  its  discretionary 
powers,  on  the  grounds  that  (a)  it  is  in  effect  a  sub- 
division of  the  lot  into  two  sub-standard  parcels,  each 
containing  a  separate  dwelling,  (b)  it  violates  the 
covenant  in  that  it  deprives  the  existing  dwelling 
of  a  frontage  on  Francisco  Street  of  twenty  five  feet 
and  leaves  it  with  frontage  only  upon  the  easement 
which  is  not  a  public  street,  and  (c)  that  the  structure 
itself  will  by  virtue  of  its  general  appearance  be  out 
of  character  in  the  neighborhood  and  consequently 
injurious  to  the  general  welfare. 

"While  recognizing  the  fact  that  it  is  under  no 
legal  obligation  to  enforce  a  covenant  between  owners 
of  two  adjacent  parcels,  the  Planning  Commission 
nevertheless  desired  to  have  for  its  guidance  an 
opinion  as  to  the  meaning  of  the  covenant. 
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"Your  opinion  is  therefore  requested 
(1)  as  to  whether  or  not  the  construction  of 
two  dwelling  units  back  and  physically  attached 
at  the  basement-roof  level  would  in  fact  conform 
to  the  text  of  the  covenant  and  also  (2)  as  to 
whether  there  would  be  any  violation  of  the 
minimum  lot  size  ordinance." 

The  covenant  to  which  you  refer  was  entered  into  on  Decem- 
ber 28,  1955;  the  copy  of  it  which  was  furnished  to  me  is  quoted  in 
full  in  Appendix  A  hereto. 

The  easement  to  which  you  refer  was  created  April  3,    1950. 
Pertinent  portions  of  the  deeds  creating  it  are  set  forth  in  Appen- 
dix B  hereto. 

The  questions  presented  for  determination  are: 

QUESTION  I   Whether  or  not  the  construction  of  two 

dwelling  units  back  to  back  and  physically 
attached  at  the  basement-roof  level  would 
in  fact  conform  to  the  text  of  the  covenant. 

QUESTION  II  Whether  there  would  be  any  violation  of 
the  "Minimum  Lot  Size"  ordinance. 


OPINION 


ANSWER  TO  QUESTION  I 


The  answer  to  the  question  can  be  determined  only  by  estab- 
lishing as  a  factual  matter  what  the  parties  meant  by  stating  in  the 
covenant  that  "...  neither  of  the  .  .  .  parties  .  .  .  shall  or  will 
.  .  .  erect  .  .  .  upon  any  of  the  parcels  of  land  .  .  .  any  building 
.  .  .  other  than  a  .  .  .  dwelling  house  or  houses  having  a  frontage 
on  said  Francisco  Street  of  not  less  than  twenty-five  feet  each  .  .  .' 

The  language  of  the  covenant  is  highly  ambiguous,  but  were 
it  not  for  the  addition  of  the  words  "or  houses,"  the  intent  would 
seem  clearly  to  limit  building  on  any  lot  to  a  single  structure  de- 
signed for  use  by  not  more  than  two  families,  such  structure  having 
"frontage"  of  not  less  than  twenty-five  fee*t  on  Francisco  Street. 

If  the  Planning  Commission  determines  that  a  single  build- 
ing will  result  from  the  proposed  construction,  there  can  be  no 
violation  of  the  covenant.   The  new  unit  will,  in  itself,  literally 
front  and  abut  upon  Francisco  Street  to  a  width  of  not  less  than 
twenty-five  feet,  and  being  part  of  the  entire  structure  will  lend 
its  character  to  the  building  as  a  whole,  thus  fulfilling  the  terms 
of  the  covenant. 
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Much  could  be  said  regarding  the  difficulty  of  giving  any 
certain  meaning  to  the  covenant  if  it  is  determined  that  two  separate 
dwelling  houses  will  result.  Because  of  the  phraseology  used,  it  is 
not  clear  that  the  erection  of  more  than  one  house  on  any  lot  is 
prohibited  by  its  terms;  and,  this  being  so,  it  becomes  highly  spec- 
ulative as  to  what  the  provisions  as  to  "frontage"  of  such  houses  was 
intended  to  mean.   These  matters  could  be  determined  only  by  a  trial 
court  having  access  to  extrinsic  evidence  to  establish  the  true  in- 
tent of  the  parties.   (Union  Oil  Co.  v.  Union  Sugar  Co.,  31  Cal.2d 
300,  306-307)  

ANSWER  TO  QUESTION  II 

Whether  there  would  be  any  conflict  with  the  purpose  of  the 
"Minimum  Lot  Size"  ordinance  depends  upon  whether  one  building  or 
two  will  result  from  the  proposed  construction.   The  City  Planning 
Commission  is  the  proper  body  to  make  this  determination  in  the 
first  instance.   (Section  304,  San  Francisco  Building  Code) 
Since  the  record  shows  the  lot  was  established  in  1950  and  subse- 
quent to  1946,  the  effective  date  of  the  ordinance,  it  is  subject 
to  the  provisions  of  the  "Minimum  Lot  Size"  ordinance. 

If  it  is  determined  that  a  single  building  will  result,  there 
is  no  violation  of  the  ordinance. 

The  City  Planning  Code  (Part  II,  Chapter  II,  of  the  San  Fran- 
cisco Municipal  Code),  provides  in  Section  99(c)  that: 

" .  .  .in  any  area  previously  subdivided,  no  lot  or 
land  unit  shall  be  established  and  indicated  upon  a  map 
or  maps  filed  for  record  which  has  an  area  of  less  than 
2500  square  feet,  or  a  width  less  than  25  feet,  and  no 
building  shall  be  constructed  upon  any  such  lot  which- 
will  cover  more  than  05  per  cent  of  the  lot  area,  or  which 
will  extend  within  15~feet  of  the  rear  lot  line." 

This  is  the  "Minimum  Lot  Size"  ordinance  to  which  you  refer. 
It  is  stated  in  Section  101  that  the  requirements  of  Section  99 
"shall  be  held  to  be  the  minimum  requirements  adopted  for  the  pro- 
motion of  the  public  health,  safety,  comfort,  convenience  and 
general  welfare." 

The  permit  sought  to  be  approved  relates  to  construction  of  a 
dwelling  unit  upon  a  lot,  wider  than  25  feet  and  containing  more  than 
2500  square  feet,  which  together  with  the  existing  five-room  house 
will  not  cover  more  than  65$  of  the  total  lot  area  nor  extend  within 
15  feet  of  the  present  rear  lot  line.   Consequently,  there  is  no 
literal  violation  of  the  "Minimum  Lot  Size"  ordinance.  Because  of 
the  possible  consequences  that  may  result  from  the  approval  of  this 
permit,  the  following  approaches  to  the  problem  are  offered  for  your 
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guidance. 

The  apparent  purpose  of  this  ordinance  is  to  prevent,  as  ef- 
fectively as  possible,  the  over-crowding  of  residential  areas  in 
order  to  avoid  future  sub -standard  conditions.   To  this  end  the 
Planning  Commission  approves  or  disapproves  prospective  building 
plans  in  the  light  of  future  as  well  as  present  effect  upon  the 
community,  and  may,  in  its  discretion,  refuse  to  approve  a  permit 
where  there  are  reasonable  grounds  to  believe  the  construction  would 
or  could  result  in  damage  to  the  over-all  program  in  any  manner  or 
by  whatever  means.   (See  Lindell  vs.  Board  of  Permit  Appeals,  23  C. 
2d  303,  311,  313  [144  P.  2d  4,  9,    10] j  Sec.  304,  San  Francisco 
Building  Code) 

Here,  the  rear  portion  of  the  present  lot,  upon  which  the 
existing  dwelling  unit  stands,  has  its  own  means  of  access  to  Larkin 
Street  by  way  of  perpetual  easement.   The  proposed  "addition"  would 
seem  in  no  way  to  become  an  integral  part  of  this  building- -each 
unit  will  have  its  own  foundation,  heating  system,  electric  wiring 
and  plumbing.  The  entire  parcel  contains  a  total  of  3> 781.25  square 
feet,  so  it  is  apparent  that  two  land  units  could  not  be  established 
therein,  each  containing  not  less  than  2500  square  feet.   The  in- 
dicated distance  of  26-1/2  feet  between  the  backs  of  the  two  dwelling 
units,  over  which  the  basement-deck  will  be  placed  is  not  enough  to 
allow  each  building  the  minimum  of  15  feet  distance  from  a  dividing 
rear  lot  line.   Moreover,  the  proposed  building  adjacent  to  Francisco 
Street  will  cover  more  than  65  per  cent  of  its  land  area. 

If  this  proposed  construction  is  found  to  result  in  two  in- 
dependent buildings  so  situated  that  each  may  enjoy  occupancy  of 
land  capable  of  delineation  for  its  exclusive  use,  then  I  believe 
you  should  consider  the  wisdom  of  permitting  improved  lots  of  less 
than  minimum  requirement  to  be  established  by  this  method,  in  cir- 
cumvention of  the  "Minimum  Lot  Size"  ordinance.   The  danger  in  per- 
mitting construction  of  severable  housing  units  where  one  or  more 
occupies  less  than  the  land  area  required  by  the  City  Planning  Code 
lies  in  future  separation  of  interest  and  the  resulting  over-crowding 
of  residential  property  in  clear  violation  of  the  expressed  purpose 
of  the  Code  provisions. 

In  view  of  the  local  ordinances  (by  virtue  of  Section  15153  of 
the  State  Housing  Act,  giving  authority  to  the  governing  body  of  any 
city  or  county  to  impose  greater  restrictions  than  provided  by  the 
State  Act),  it  is  not  necessary  to  discuss  State  laws  under  which  the 
construction  of  another  building  to  the  front  or  rear  of  an  existing 
structure,  upon  one  lot,  may  be  permitted  under  certain  conditions. 
(§§15520-15524,  Health  and  Safety  Code.) 

For  these  reasons,  it  is  my  opinion  thatunless  the  Commission 
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finds  the  proposed  construction  to  be  in  fact  an  addition  to  the 
existing  house ,  and  not  a  separable  and  independent  dwelling  struct- 
ure, there  is  a  violation  of  the  intent  of  Section  99(c)  of  the  City 
llanning  Code,  and  the  Commission  may  refuse  to  approve  the  requested 
permit. 

Should  you  determine  in  the  exercise  of  your  discretion  that  the 
intent  of  the  "Minimum  Lot  Size"  ordinance  would  be  defeated  if  the 
permit  were  approved,  and  therefore  if  you  disapproved,  the  applicant 
would  not  be  without  recourse.   Section  99(g)  of  the  City  Planning 
Code  was  written  for  the  purpose  of  ameliorating  hardship  cases  and 
the  applicant  may  apply  for  a  variance.   At  such  hearing  your  commis- 
sion could  consider  and  evaluate  factors  brought  to  its  attention 
which  might  be  grounds  for  the  granting  of  the  variance  and  exact 
such  conditions  as  would  assure  the  safeguarding  of  the  purposes  of 
the  ordinance. 

In  conclusion  and  review,  the  answers  to  your  questions  are  as 
follows : 

Question  I:  The  covenant  is  ambiguous,  and  in  the  absence  of 
extrinsic  evidence  its  meaning  cannot  be  determined. 

Question  II:  There  is  no  violation  of  the  "Minimum  Lot  Size" 
ordinance,  but  the  Commission  may,  in  its  discretion,  deny  the 
requested  permit  if  the  construction  would  defeat  the  purpose  of  the 
Code  provisions. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Department  of  City  Planning 
100  Larkin  Street 
San  Francisco  2 

Attention  Mr.  Paul  Oppermann 

Director  of  Planning 


PJD/BPW 


OPINION  NO.  1183 
August  5,    1957 


SUBJECT:   COOPERATIVE  NURSERY  SCHOOLS  --  USE  OF  RECREATION 

AND  PARK  BUILDINGS  AND  FACILITIES  ON  A  NON-EXCLUSIVE 
BASIS  (SUPPLEMENT  TO  OPINION  NO.  1166). 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows : 

REQUEST 

"Reference  is  made  to  our  previous  letter  of 
April  8  and  the  City  Attorney's  Opinion  No.  1166  in 
answer  thereto  in  which  you  advised  the  Recreation  and 
Park  Commission  that  space  in  recreation  centers  or  park 
or  playground  buildings  cannot  be  legally  leased,  rented 
or  granted  to  cooperative  nursery  schools. 

"It  has  now  been  brought  to  the  Commission's 
attention  that  a  bill  relating  to  community  recreation 
was  introduced  in  the  California  Legislature  by  Senator 
Richards,  and  subsequent  to  your  Opinion  No.  1166,  was 
approved  by  both  House  and  Senate. 

"The  cooperative  nursery  school  applicants  are  of 
the  opinion  that  Senate  Bill  No.  999  will  make  it  legally 
possible  for  this  Commission  to  grant  their  request  for 
use  of  its  facilities. 

"The  Recreation  and  Park  Commission  has  instructed 
me  to  request  the  opinion  of  the  City  Attorney  as  to 
whether  or  not  the  provisions  of  Senate  Bill  No.  999 
will  make  it  possible  for  the  Commission  to  legally  rent, 
lease  or  grant  the  use  of  space  in  any  of  its  recreation 
centers,  park  or  playground  buildings  to  a  cooperative 
nursery  school,  and  if  so,  to  what  degree  such  use  may 
be  permitted." 

OPINION 

Senate  Bill  No.  999,  which  is  now  Chapter  978,  Statutes 
of  1957  >  became  effective  June  10,  1957  by  virtue  of  an  urgency 
clause  therein  and  provides  as  follows : 

"24403.5.   A  public  authority  may  permit  the  use  of 
a  recreation  center  or  facility  by  parent  cooperative 
nursery  groups  on  a  nonexclusive  and  nondiscriminatory 
basis  when  such  use  does  not  unreasonably  impair  or  inter- 
fere with  the  right  of  the  public  to  use  the  center  or 
facility.  As  used  in  this  section,  a  'parent  cooperative 
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nursery  group'  means  a  group  of  parents  who  (1)  are 
licensed  by  a  state  agency;  (2)  on  a  non-profit  basis; 
(3)  to  provide  recreation  for  their  preschool  age 
children;  (4)  on  a  nondiscriminatory  basis." 

"Public  authority,"  as  used  in  the  section  quoted,  is 
defined  in  Section  24402(a),  Education  Code,  to  include  "any  city 
and  county." 

The  license  required  of  each  applicant  as  a  prerequisite 
to  use  of  public  recreation  facilities  is  provided  for  in  Section 
1620,  Welfare  and  Institutions  Code,  as  follows: 

"No  person,  association,  or  corporation  shall,  without 
first  having  obtained  a  written  license  or  permit  there- 
for from  the  State  Department  of  Social  Welfare  or  from 
an  inspection  service  approved  or  accredited  by  the 
department : 

"(a)  Maintain  or  conduct  any  institution,  boarding  home, 
day  nursery,  or  other  place  for  the  reception,  or  care, 
of  children  under  sixteen  years  of  age,  nor  engage  in 
the  business  of  receiving  or  caring  for  such  children, 
nor  receive  nor  care  for  any  such  child  in  the  absence 
of  its  parents  or  guardian,  either  with  or  without  com- 
pensation." 

In  my  opinion  of  May  10,  1957  (Opinion  No.  1166),  it  was 
stated  that  no  express  authority  in  the  Charter  of  the  City  and 
County  of  San  Francisco  allowed  the  Recreation  and  Park  Commission 
to  permit  recreation  and  playground  buildings  and  facilities  to  be 
used  for  cooperative  nursery  schools,  and  that  the  District  Court 
of  Appeal,  in  the  case  of  San  Vicente  Nursery  School  v.  Los  Angeles, 
147  A.C.A.  95,   had  held  that  there  was  no  State  law  authorizing 
their  use.  Senate  Bill  No.  999  (Chapter  978,  Statutes  of  1957) 
legislated  the  rule  of  the  San  Vicente  case  out  of  the  law  of 
California  and  furnished  the  necessary  authorization  by  adding 
Section  24403.5  (supra)  to  the  Education  Code.  This  new  section 
is  presently  in  effect  and  provides  that  the  use  of  a  recreation 
center  or  facility  may  be  extended  to  defined  "parent  cooperative 
nursery  groups"  upon  a  restricted  basis. 

Restrictions  on  the  permitted  use  required  that  it  be  on 
a  "non-exclusive  and  nondiscriminatory  basis"  and  not  allowed  to 
"unreasonably  impair  or  interfere  with  the  right  of  the  public  to 
use  the  center  or  facility." 

It  is  my  opinion  that  the  Recreation  and  Park  Commission 
may  legally  rent,  lease  or  grant  the  use  of  space  to  cooperative 
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nursery  schools  on  such  non-exclusive  basis,  subject  to  such  rules 
and  regulations  as  the  Commission  may  adopt. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


OlW/feJW 


TO:   RECREATION  AND  PARK  COMMISSION 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17,  California 

Attention:  Mr.  Edward  A.  McDevitt 
Secretary 


OPINION  NO.    1184   OVERRULED 
IN   PART,    SEE   OPINION   78-54 


OPINION  NO.  1184 
August  6,  1957 


SUBJECT:   LEGALITY  OF  LEASE  OF  PORTION  OF  SHARP  PARK 
PROPERTY  FOR  CONSTRUCTION  OF  A  BOYS' CLUB 

Gentlemen: 

You  have  requested  an  opinion  of  this  office  as  follows: 

REQUEST 

"A  proposal  has  been  made  to  the  Recreation  and 
Park  Commission  by  a  group  of  residents  of  the  Sharp 
Park  area  that  a  parcel  of  city-owned  property  in 
Sharp  Park  be  leased  for  the  purpose  of  constructing 
and  operating  a  boys'  club.  It  is  the  intention  of 
the  group  to  incorporate  and  operate  under  the  rules 
and  regulations  which  govern  the  Boys'  Clubs  of  America. 

"I  have  been  directed  by  the  Recreation  and  Park 
Commission  to  request  that  you  furnish  your  opinion  on 
the  question  of  whether  it  would  be  legal  and  proper 
for  the  Recreation  and  Park  Commission  to  provide  for 
the  leasing  of  property  under  its  jurisdiction  for  the 
construction  and  operation  of  a  boys'  club  by  a  branch 
of  the  Boys'  Clubs  of  America. 

"It  is,  of  course,  understood  that  the  terms  and 
conditions  of  any  lease  would  be  subject  to  the  approval 
of  the  Board  of  Supervisors." 

OPINION 

Section  42  of  the  Charter,  which  provides  the  policy  of  the 
Commission  shall  be  to  promote  and  foster  a  program  providing  for 
organized  public  recreation  of  the  highest  standards,  prevents  the 
contemplated  use.   The  use  of  the  property  here  would  be  for  the 
benefit  of  only  a  limited  number  of  selected  boys,  excluding  all 
other  persons  from  full  and  free  use  of  it.   "In  the  absence  of 
express  authority  a  county  cannot  permit  the  use  of  a  public  park 
in  a  manner  that  will  unreasonably  impair  or  interfere  with  the 
public's  right  to  use  the  park."   (San  Vicente  Nursery  School  v. 
County  of  Los  Angeles,  147  A.C.A.  p.  95J  To  constitute  a  public  use, 
as  required  by  the  Charter,  all  persons  must  have  equal  right  to 
use  the  property  and  it  must  be  in  common  and  on  the  same  terms. 
(Palmyra  Telephone  Co.  v.  Modesto  Telephone  Co.,  (111.)  167  N.E. 
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The  use  contemplated  in  your  request  would  of  necessity  deprive 
the  public  of  the  use  and  enjoyment  of  the  property  held  for 
them. 

It  might  be  noted  that  both  my  predecessor  and  I  have  con- 
sistently held  that  a  private  use  is  neither  consistent  with  nor 
in  furtherance  of  the  purpose  for  which  the  Commission  controls 
and  manages  park  property  as  trustees  for  the  benefit  of  the  gen- 
eral public.   Opinions  No.  4100  [1948];  No.  332  [1951  J;  No.  6l8 
[1952];  No.  636  [1952]  and  others 

It  is  therefore  not  legal  or  proper  for  the  Recreation  and 
Park  Commission  to  lease  property  under  its  jurisdiction  for  the 
construction  and  operation  of  a  boys ■  club  as  a  branch  of  the 
Boys'  Clubs  of  America. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17 

Attention  Mr.  Edward  A.  McDevitt 
Secretary 


AOS/WFB 


OPINION  NO.  1185 
August  7,  1957 


SUBJECT:   BOARD  OP  EXAMINERS,  PUBLIC  WORKS 
DEPARTMENT,  STATUS  OP. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Are  members  of  the  Board  of  Examiners,  as 
such  members,  officers  or  employees  of  the  City 
and  County  of  San  Francisco?" 

OPINION 

Section  806,  Building  Code  (Part  II,  Chapter  1  of  the  San 
Francisco  Municipal  Code)  provides: 

"(a)  Establishment.  There  is  hereby  created  a  Board 
of  Examiners  ..." 

"(b)  Membership.  This  Board  shall  consist  of  five  (5) 
members  to  be  appointed  by  the  Director,  subject  to 
the  approval  of  the  Chief  Administrative  Officer,  to 
serve  at  his  pleasure  for  a  two  (2)  year  term  .  .  . 
Compensation  shall  be  from  filing  fees  provided  in 
Section  337,  and  shall  be  at  the  rate  of  fifteen 


($15. 


dollars  ($15.00)  to  each  member  for  each  meeting." 

Authority  is  delegated  to  the  Board  of  Examiners  to  reasonably 
interpret  and  apply  the  provisions  of  the  Building  Code  to  fulfill 
its  purpose  of  safeguarding  life  and  limb,  health  and  public  welfare. 
(Sections  806  and  102,  Building  Code.)  The  Board's  decisions  and 
recommendations  involve  the  exercise  of  discretion  and,  in  specified 
matters,  are  not  subject  to  administrative  appeal.   (Section  806, 
Building  Code. ) 

I  conclude  that  members  of  the  Board  of  Examiners  are  officers 
within  the  meaning  of  Section  4  of  the  Charter  of  the  City  and  County 
of  San  Francisco.   This  section  enumerates  who  are  "officers  of  the 
city  and  county"  and  includes  "such  other  officers  as  may  hereafter 
be  provided  by  law  or  so  designated  by  ordinance." 

City  Attorney's  Opinion  No.  3607,  September  14,  1944,  reviews 
the  several  considerations  bearing  upon  whether  a  given  position 
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is  a  public  office.   I  concur  in  my  predecessor's  opinion  and 
attach  a  copy  thereof  for  your  perusal.  A  summary  statement  of 
the  governing  factors  is  contained  in  Patten  v.  Board  of  Health, 
127  Cal.  388,  398,  59  P.  702  as  follows!   Tt  seems  to  be  reason- 
ably well  settled  that  where  the  legislature  creates  the  position, 
prescribes  the  duties,  and  fixes  the  compensation,  and  these 
duties  pertain  to  the  public  and  are  continuing  and  permanent, 
not  occasional  or  temporary,  such  position  or  employment  is  an 
office  and  he  who  occupies  it  is  an  officer.   In  such  a  case, 
there  is  an  unmistakable  declaration  by  the  legislature  that  some 
portion,  great  or  small,  of  the  sovereign  functions  of  government 
are  to  be  exercised  for  the  benefit  of  the  public,  and  the  legis- 
lature has  decided  for  itself  that  the  employment  is  of  sufficient 
dignity  and  importance  to  be  deemed  to  be  an  office." 

These  provisions  of  the  Building  Code  which  establish  the 
Board  of  Examiners  and  define  its  powers  and  duties  are  embraced 
within  the  language  quoted  and  are  determinative  that  the  status 
of  the  members  of  the  Board  of  Examiners  is  that  of  officers  of 
the  City  and  County  of  San  Francisco.  You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

Copy  of  Opinion  No.  3607  [September  14,  1944  J  is  attached, 


TO:  Harry  D.  Ross,  Controller 

City  and  County  of  San  Francisco 
109  City  Hall 
San  Francisco  2 


OIW/GEB 


COPY  No.  3607 

September  14,  1944 

SUBJECT:  Members  of  Board  of  Trustees  of  M.  H.  de  Young 
Memorial  Museum  and  California  Palace  of  the 
Legion  Of  Honor. 

Dear  Sir: 

You  have  requested  an  opinion  as  to  whether  or  not 
members  of  the  M.  H.  de  Young  Memorial  Museum  and  the  California 
Palace  of  the  Legion  of  Honor  are  City  and  County  officers;  and 
should  file  oath  of  office  and  give  official  bonds  in  the  manner 
required  of  City  and  County  officers. 

You  point  out  that  although  Charter  Section  4  does 
not  specifically  define  members  of  said  Board  of  Trustees  to  be 
City  and  County  officers,  the  powers  delegated  to  said  trustees 
by  Charter,  Sections  50  and  51  appear  to  be  within  the  scope  of 
those  delegated  to  other  City  and  County  officers. 

OPINION 

The  positions  of  members  of  the  boards  of  trustees  of 
the  California  Palace  of  the  Legion  of  Honor  and  of  the  M.  H.  de 
Young  Memorial  Museum  were  originally  created  by  Article  XIV-B 
and  XIV-C  added  to  the  Charter  by  amendments  adopted  November  4, 
1924,  and  approved  by  the  Legislature  January  21,  1925. 

Said  Articles  accepted  as  gifts  the  Memorial  for  the 
"use  and  enjoyment"  and  the  Museum  for  the  "education  and  enjoy- 
ment" of  the  public,  on  the  condition  that  they  would  be  known  as 
the  "California  Palace  of  the  Legion  of  Honor"  and  the  "M.  H.  de 
Young  Memorial  Museum"  and  the  names  never  to  be  changed;  and  the 
further  condition  that  the  management,  superintendence  and  opera- 
tion of  each  would  be  placed  in  boards  of  trustees  of  which  the 
Mayor  and  President  of  the  Board  of  Park  Commissioners  were  to  be 
ex-officio  members.   Said  Articles  also  provided  that  nine  of 
the  original  members  of  each  of  said  boards  should  be  appointed 
by  the  Mayor  of  the  City  and  County;  and  all  vacancies  thereafter 
occurring  should  be  filled  by  vote  of  a  majority  of  the  remaining 
members.   The  Articles  also  provided  that  the  boards  shall  have 
exclusive  charge  of  the  Memorial  and  Museum,  but  that  all  property 
then  owned  or  thereafter  acquired  for  the  purposes  thereof  when 
not  inconsistent  with  the  terms  of  its  acquisition,  shall  vest  in 
the  City  and  County. 

Sections  50  and  51  of  the  present  Charter  do  not  mention 
the  method  of  appointing  the  original  members  of  said  boards,  but 
contain  certain  practically  identical  provisions  concerning  filling 
of  vacancies,  vesting  of  management  and  exclusive  charge  in  the 
boards  of  trustees.   Section  19(d)  provides  that  title  to  all  pro- 
perty acquired  by  and  for  the  purposes  of  any  board  or  commission 
shall  vest  in  the  City  and  County. 

The  general  rule  is  that  a  position  is  a  public  office 
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when  it  is  created  by  law,  with  duties  cast  upon  the  incumbent  which 
involve  an  exercise  of  some  portion  of  the  sovereign  power,  are  con- 
tinuing in  their  nature,  and  whose  performance  concerns  the  public 
(Coulter  v.  Pool,  (1921)  187  Cal.  l8l;  201  Pac.  120;  Poucht  v.  Hirne, 
(1922)  37  CalTApp.  685;  208  Pac.  362;  93  A.L.R.  333,  334). 

In  Pacific  Finance  v.  City  of  Lynwood,  (1931)  114  Cal.App. 
509,  514;  300  Pac.  50,  prehearing  denied  114  Cal.  App.  516;  1  Pac. 
(2)  520),  the  court  said: 

"To  have  a  public  officer  you  must  first  have  a 
public  office  created  by  the  constitution,  legislature, 
or  some  legislative  body  with  delegated  authority." 

Taylor  v.  Cole,  (1927)  201  Cal.  327;  257  Pac.  40,  held  that  officers 
created  by  cities  acting  under  freeholders'  charters  fall  within 
this  rule. 

In  Curtin  v.  State,  (1923)  61  Cal.App.  377,  390;  214  Pac. 
1030,  IO35,  the  courts  said  that  the  "principal"  test  in  determining 
the  nature  of  a  position  is  whether  the  duties  involved  a  delegation 
of  sovereign  functions.   This  is  the  test  upon  which  the  California 
courts  lay  the  greatest  stress.   In  Coulter  v.  Pool,  (1921)  187  Cal. 
181,  187;  201  Pac.  120,  123,  the  court  said: 

"The  important  general  characteristic  of  a  public  officer 
which  distinguishes  him  from  a  mere  employee,  is  that  a 
public  duty  is  delegated  and  entrusted  to  him  as  agent, 
the  performance  of  which  is  an  exercise  of  a  part  of  the 
governmental  functions  of  the  particular  unit  for  which 
he  as  agent  is  acting." 

Under  Section  2  of  the  Charter,  the  City  has  the  power  to 
acquire  and  hold  property  for  all  varieties  of  municipal  purposes, 
as,  for  instance,  public  buildings,  public  parks  or  for  any  other 
common  use  by  the  public  (18  Cal.  Jur.  1017). 

In  determining  the  proper  scope  of  municipal  activities, 
the  trend  of  authorities  has  been  to  permit  municipalities  a  wide 
range  in  undertaking  to  promote  the  public  welfare  or  enjoyment. 
(See  Adams  v.  Zeigler,  (1937),  22  Cal.App. (2)  135;  70  Pac. (2)  537). 
Generally  speaking,  anything  calculated  to  promote  education,  the 
recreation  or  the  pleasure  of  the  public  is  to  be  included  in  the 
legitimate  domain  of  public  purposes  (Egan  v.  San  Francisco,  165 
Cal.  576,  Ann.Cas.  1915  A;  133  Pac. 29477 

The  acquisition  and  holding  of  the  Memorial  and  Museum  by 
the  City  for  the  use,  enjoyment  and  education  of  the  public  are 
within  these  purposes  and  the  sovereign  power  of  the  City.   The 
right  and  duty  of  management  and  control  of  such  property  are  in- 
cidents of  such  power  which  the  Charter  delegates  to  said  boards 
£■)  1  in  the  exercise  of  which  they  act  as  agents  of  the  municipality. 
Th3   performance  of  the  duties  cast  upon  said  boards,  and  their 
members,  obviously  concerns  the  public. 
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The  fact  that  the  duties  of  the  trustees  are  of  a  permanent 
character,  not  merely  transient,  occasional  and  incidental  is  another 
important,  though  not  Indispensable,  element  where  the  other  quali- 
fications of  officers  are  present  (Patton  v.  Board  of  Health  of 
San  Francisco,  (1899)  127  Cal.388;  59  Pac.702;  78  Am.  St.  Rep.  66). 

That  the  Charter  does  not  declare  members  of  the  Boards  of 
Trustees  to  be  officers  is  immaterial.   In  Wllmon  v.  Powell,  (1928) 
91  Cal.  App.l;  266  Pac.  1029,  housing  was  declared  to  be  a  municipal 
affair,  and  members  of  the  Housing  Commission  provided  for  in  the  Los 
Angeles  City  Charter  were  held  to  be  municipal  officers.   The  court 
said  that  the  reason  for  holding  the  commissioners  to  be  officers, 
despite  the  fact  that  they  are  not  declared  in  the  Charter  to  be  such, 
was  that  persons  discharging  the  functions  of  public  officers  are 
public  officers  though  not  expressly  so  named;  and  that  the  fact  that 
the  duties  and  functions  are  those  of  public  officers  is  sufficient 
to  establish  their  legal  status  as  such. 

In  view  of  the  above  authorities,  I  am  of  the  opinion  that 
the  positions  of  members  of  said  boards  of  trustees  are  public 
offices  within  the  above  mentioned  general  rule. 

Section  8  of  the  Charter  requires  that,  unless  otherwise 
provided  in  the  Charter,  all  officers  shall  give  bond  in  such 
amounts  as  may  be  required  by  ordinance.   There  is  no  Charter 
provision  exempting  the  members  of  said  board  of  trustees  from 
giving  bonds. 

You  are  accordingly  advised  that  I  am  of  the  opinion 
that  members  of  the  boards  of  trustees  of  the  M.  H.  de  Young 
Memorial  Museum  and  the  California  Palace  of  the  Legion  of  Honor 
are  officers  of  the  City  and  County,  and  should  file  oaths  of 
office  and  give  official  bonds  in  the  amounts  required  by  ordinance 
of  the  Board  of  Supervisors. 

Respectfully  submitted, 

JOHN  J.  0' TOOLE 
CITY  ATTORNEY 

TO:   Controller. 
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SUBJECT:   PROCEDURE  FOR  SUBPOENAING  RECORDS  OP  VENEREAL  DISEASE 
CASES  HANDLED  BY  THE  DEPARTMENT  OP  PUBLIC  HEALTH  AND 
EXTENT  OP  TESTIMONY  TO  BE  GIVEN  BY  PHYSICIANS  IN  CON- 
NECTION THEREWITH;  PRIVILEGE  OP  PUBLIC  OFFICERS  AGAINST 
DIVULGING  OF  OFFICIAL  CONFIDENCES]  DOCTOR- PATIENT 
PRIVILEGE  AS  RELATED  TO  PHYSICIANS  IN  THE  PUBLIC  SERVICE. 

Dear  Dr.  Sox: 

This  will  acknowledge  receipt  of  your  request  of  May  28, 
1957  regarding  the  following: 

1.  How  shall  a  subpoena  requesting  the  furnishing  of 
records  of  venereal  disease  cases  and  contacts  of  such  cases  be 
handled? 

2 .  What  are  the  limitations  of  testimony  given  by  physi- 
cians or  others  concerned  with  respect  to  information  concerning 
the  venereal  disease  cases  and  contacts  of  such  cases? 

Your  request  relates  to  the  following: 

1.  Whether  there  is  a  general  privilege  excusing  members 
of  the  Department  of  Public  Health  from  giving  testimony  or  submit- 
ting records  in  evidence  in  litigation  which  will  result  in  dis- 
closure of  confidences  which  would  prejudice  the  effectiveness  of 
the  venereal  disease  program  as  set  forth  in  the  Health  and  Safety 
Code ,  Division  15,  Section  21000  through  and  including  Section 
21409. 

2.  Whether  there  is  a  doctor-patient  privilege  excusing 
Department  of  Public  Health  doctors  from  disclosing  confidential 
information  received  by  doctors  or  other  persons  acting  under  their 
control  for  the  purpose  of  treating  persons  suffering  from  venereal 
disease. 

Subsections  4  and  5  of  Section  1881  of  the  Code  of  Civil 
Procedure  read  as  follows: 

"4.   [Physician  and  patient.]  A  licensed  physician 
or  surgeon  can  not,  without  the  consent  of  his  patient, 
be  examined  in  a  civil  action,  as  to  any  information 
acquired  in  attending  the  patient,  which  was  necessary  to 
enable  him  to  prescribe  or  act  for  the  patient;  provided, 
however,  that  either  before  or  after  probate,  upon  the 
contest  of  any  will  executed,  or  claimed  to  have  been 
executed,  by  such  patient,  or  after  the  death  of  such 
patient,  in  any  action  involving  the  validity  of  any 
instrument  executed,  or  claimed  to  have  been  executed  by 
him,  conveying  or  transferring  any  real  or  personal  prop- 
erty, such  physician  or  surgeon  may  testify  to  the  mental 
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condition  of  said  patient  and  in  so  testifying  may  disclose 
information  acquired  by  him  concerning  said  deceased  which  was 
necessary  to  enable  him  to  prescribe  or  act  for  such  deceased; 
provided  further ,  that  after  the  death  of  the  patient ,  the 
executor  of  his  will,  or  the  administrator  of  this  estate,  or 
the  surviving  spouse  of  the  deceased,  or  if  there  be  no  sur- 
viving spouse,  the  children  of  the  deceased  personally,  or, 
if  minors,  by  their  guardian,  may  give  such  consent,  in  any 
action  or  proceeding  brought  to  recover  damages  on  account 
of  the  death  of  the  patient;  provided  further,  that  where 
any  person  brings  an  action  to  recover  damages  for  personal 
injuries,  such  action  shall  be  deemed  to  constitute  a  consent 
by  the  person  bringing  such  action  that  any  physician  who  has 
prescribed  for  or  treated  said  person  and  whose  testimony  is 
material  in  said  action  shall  testify;  and  provided  further, 
that  the  bringing  of  an  action,  to  recover  for  the  death  of  a 
patient,  by  the  executor  of  his  will,  or  by  the  administrator 
of  his  estate,  or  by  the  surviving  spouse  of  the  deceased,  or 
if  there  be  no  surviving  spouse,  by  the  children  personally, 
or,  if  minors,  by  their  guardian,  shall  constitute  a  consent 
by  such  executor,  administrator,  surviving  spouse,  or  children 
or  guardian,  to  the  testimony  of  any  physician  who  attended 
said  deceased. 

"5.   [Public  officers. ]   A  public  officer  can  not 
be  examined  as  to   communications  made  to  him  in  official 
confidence,  when  the  public  interest  would  suffer  by  the 
disclosure. " 

Under  the  authority  granted  in  Section  21100  of  the  Health 
and  Safety  Code,  the  State  Board  of  Public  Health,  in  Title  17  of 
the  California  Administrative  Code  in  Section  2636  thereof  has  pro- 
vided the  following  regulation: 

"(b)  Reports  Confidential.   Reports  of  examinations, 
cases,  investigations  and  all  records  thereof  made  under 
the  regulations  for  the  control  of  venereal  diseases  shall 
be  confidential  and  not  open  to  public  inspection  and  no 
part  thereof  divulged,  except  as  may  be  necessary  for  the 
preservation  of  the  public  health." 

First,  with  respect  to  the  doctor-patient  privilege  under 
the  authority  of  Kramer  v.  Policy  Holders  Life  Insurance  Association, 
5  CA2d  38O,  42  P  2d  665,  it  seems  that  any  person  seeking  treatment 
at  a  venereal  disease  clinic  could  rely  on  the  doctor-patient  priv- 
ilege notwithstanding  that  he  is  not  employing  the  doctors  and  med- 
ical assistants  connected  with  such  agency  and  is  not  contracting 
for  their  services.   However,  under  the  provisions  of  Section  1881 
above  quoted,  the  privilege  attaches  only  in  civil  cases  and  even  as 
to  such  cases  does  not  attach  in  personal  injury  suits,  will  con- 
tests and  certain  other  specified  types  of  litigation. 
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A  more  inclusive  privilege  is  that  set  forth  in  Subsection 
5  of  Section  I08I  of  the  Code  of  Civil  Procedure.  This  section 
grants  the  privilege  against  disclosure  of  confidences  acquired  in 
official  confidence  when  the  public  interests  would  suffer  by  such 
disclosure.   For  example,  it  has  been  held  that  the  police  were 
privileged  in  not  disclosing  the  secret  location  of  serial  numbers 
stamped  on  automobile  frames  where  such  disclosure  would  injuriously 
affect  the  law  enforcement  program  dealing  with  stolen  automobiles 
(People  v.  King,  122  CA  50,  10  P  2d  89).  Similarly  see  Runyon  v. 
Board  of  Prison  Terms  and  Paroles,  26  CA2d  183,  79  P  2d  101,  uphold- 
ing  the  privilege  of  nondisclosure  where  the  divulging  of  confidences 
would  hinder  the  Board  in  investigating  and  determining  eligibility 
of  prisoners  for  parole.   In  a  proper  case  such  privilege  may  even 
attach  to  the  identity  of  the  persons  affected  (Franchise  Tax  Board 
v.  Superior  Court,  3b  C  2d  538,  225  P  2d).   The  classic  case  where 
such  privilege  is  recognized,  even  though  no  express  statutory  pro- 
vision is  made  therefor^  is  the  privilege  against  disclosure  of  the 
police  informant  where  such  disclosure  would  not  aid  the  defendant 
in  proving  and  establishing  his  innocence  (People  v.  Gonzales, 
141  CA2d  604,  297  P  2d  50).  

Viewing  the  program  of  venereal  disease  control  as  out- 
lined in  the  Health  and  Safety  Code,  Sections  21000  to  21409,  inclu- 
sive, it  is  apparent  that  the  legislative  program  envisages  coopera- 
tion by  persons  afflicted  with  venereal  disease  in  disclosing  the 
sources  of  infection  and  their  contacts,  thereby  enabling  the  Depart- 
ment of  Public  Health  to  reach  and  treat  the  sources  of  infection  and 
possible  new  foci  of  infection.   Certainly,  it  is  readily  apparent 
that  such  cooperation,  despite  the  coercive  sanctions  in  the  law, 
would  not  be  forthcoming  as  a  practical  matter  unless  given  in  offi- 
cial confidence  and  with  substantial  assurance  that  such  confidence 
would  not  be  disclosed. 

While  in  my  opinion  the  policy  of  the  law  is  sufficiently 
set  forth  in  Section  1881  of  the  Code  of  Civil  Procedure  and  in 
Section  2636,  Title  17  of  the  California  Administrative  Code,  ulti- 
mately, in  any  given  case,  the  privilege  must  rest  on  the  discretion 
of  a  court  of  law  in  evaluating  the  prejudice  to  the  public  interest 
through  such  disclosure  and  the  balancing  of  possibly  conflicting 
public  policies. 

While  there  is  no  California  authority  clearly  enunciating 
the  nature  and  extent  of  this  privilege  as  applied  to  venereal  disease 
cases,  there  is  persuasive  authority  that  the  privilege  if  timely 
asserted  would  be  upheld. 
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For  example  in  McGowan  v.  Metropolitan  L.  Ins.  Co.  (1932), 
234  App  Div  366,  255  NYS  130  (appeal  dismissed  in  I 1932)  259  NY  454, 
182  NE  8l),  an  action  by  a  beneficiary  on  an  insurance  policy,  it 
was  held  that  the  lower  court  had  been  correct  in  denying  an  appli- 
cation of  the  defendant  insurer  for  a  subpoena  duces  tecum  to  be 
directed  to  the  Department  of  Health  of  New  York  City  to  produce 
certain  records  purporting  to  establish  that  the  insured  had  been 
treated  for  a  communicable  disease  at  the  Health  Department's  clinics 
The  Department  of  Health  had  appeared  in  opposition  to  the  applica- 
tion and  referred  to  sections  of  the  Sanitary  Code  of  the  city  and 
regulations  adopted  thereunder  to  the  effect  that  the  records  of  the 
department  should  not  be  open  for  inspection  by  the  public  or  to  any 
person  other  than  representatives  of  the  Health  Department  and  such 
persons  as  might  be  authorized  by  law  to  inspect  such  records.  The 
court  said:   "To  induce  those  who  are  afflicted  with  a  communicable 
disease  to  submit  to  examination  and  treatment  in  an  effort  to  erad- 
icate such  diseases  and  protect  the  public  who  might  come  in  contact 
with  those  suffering  from  same,  the  Department  of  Health  has  estab- 
lished clinics  for  their  use,  with  the  assurance  that  the  informa- 
tion thus  obtained  will  not  be  divulged,  and  that  the  records  con- 
taining such  information  will  not  be  open  for  inspection  by  the  pub- 
lic.  If  that  assurance  cannot  be  relied  upon,  those  so  afflicted 
may  refuse  such  aid  with  the  result  that  they  may  endanger  the 
health  of  the  public  at  large.  The  security  inspired  by  such  a 
rule  gives  confidence  to  those  requiring  treatment  and  encourages 
them  to  cooperate  with  the  Department  of  Health  in  an  effort  to 
control  or  eradicate  such  diseases.   ...  If  the  fact  is  that  the 
deceased  applied  for  treatment  is  admissible,  it  may  be  proved 
by  other  evidence.  To  prove  that  fact  by  the  production  of  the 
papers  required  would  necessarily  compel  a  disclosure  of  the  details 
of  the  visit  of  the  deceased  to  the  Department  of  Health.  The 
reason  assigned  for  the  necessity  of  such  disclosure  of  the  official 
documents  of  the  Department  of  Health  does  not  outweigh  the  import- 
ance of  keeping  the  contents  of  such  papers  secret.  The  protection 
thus  afforded  the  people  of  the  city  of  New  York  is  of  much  greater 
importance  than  the  interests  of  a  litigant  in  an  action  of  this 
character. " 

Even  more  persuasive  authority  is  the  case  of  Anthony 
v.  Anthony,  (1919)  35  Times  L.R.  (Eng.)  559>  which  was  an  action 
for  divorce  in  which  the  issue  arose  whether  defendant  husband  had 
syphillis  while  he  was  in  the  army.   Application  was  made  to  the 
War  Department  for  the  production  of  medical  history  sheets,  both 
parties  stipulating  that  the  sheets  may  be  produced  and  defendant, 
the  communicant,  waiving  any  doctor-patient  privilege.  The  Secre- 
tary of  State  for  War  refused  the  production  of  said  history  sheets 
on  the  ground  that  same  were  confidential  documents  which  it  was  not 
in  the  public  interest  to  disclose.  Held,  despite  defendant  hus- 
band's expressed  waiver,  over  the  objection  of  the  Secretary  of  State 
for  War,  the  court  could  not  compel  production  of  said  records. 
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The  issue  in  all  these  cases  is  whether  the  disclosure 
of  the  official  confidence  would  unduly  injure  the  public  interest. 
Where  it  appears  that  disclosure  of  official  confidences  will  defeat 
the  particular  objective  of  the  governmental  body  concerned,  with 
resultant  injurious  effect  on  the  public  interest  by  such  disclosure, 
the  exercise  of  the  privilege  is  usually  upheld.   See  City  and 
County  of  San  Francisco  v.  Superior  Court,  38  C  2d  156,  23b  P  2d  81. 
In  this  case  a  motion  was  made  and  granted  for  inspection  of  the 
records  of  the  Civil  Service  Commission  of  San  Francisco  used  in 
making  its  salary  standardization  report  to  the  Board  of  Supervisors. 
On  appeal  from  the  order,  the  Commission  maintained  that  if  it  were 
forced  to  disclose  its  confidential  communications  it  would  be 
impossible  for  the  Commission  to  obtain  the  voluntary  cooperation 
of  private  employers  in  making  a  salary  survey  for  the  purpose  of 
its  report.  The  Supreme  Court,  granting  the  Commission's  petition 
for  a  writ  of  prohibition  preventing  the  lower  court  from  violating 
the  Commission's  privilege  of  official  confidence,  held  that  "the 
right  of  inspection  may  be  curtailed  in  relation  to  communications 
or  portions  thereof  where  the  public  policy  enacted  into  our  stat- 
utory law  demands  that  disclosure  be  prohibited."  The  court  held 
the  privilege  of  nondisclosure  rests  on  the  necessity  of  keeping 
faith  with  confidential  informants  where  same  is  an  indispensible 
condition  of  future  efficiency.  The  court  concluded  that  public 
interest  in  preserving  confidential  information  outweighs  in 
importance  the  interest  of  private  litigants  in  the  absence  of 
considerations  involving  life  or  liberty. 

To  summarize  therefore,  it  is  my  opinion  that  your  depart- 
ment is  entitled  to  rely  upon  the  privilege  of  official  confidence 
in  refusing  to  testify  or  permit  your  records  to  be  introduced  in 
evidence,  where  to  do  so  would  breach  a  confidence  and  where  such 
breach  would  adversely  affect  the  effective  administration  of  the 
venereal  disease  program.   Furthermore ,  having  in  mind  the  limita- 
tions previously  noted,  in  addition  to  the  privilege  of  official 
confidence,  your  office  may  also  in  certain  cases  rely  upon  the 
doctor-patient  privilege.   However,  the  latter  privilege,  as  we  have 
noted,  is  limited  to  civil  cases;  and  in  certain  specified  types  of 
civil  litigation  this  privilege  does  not  exist.   Furthermore,  the 
doctor-patient  privilege,  while  oftentimes  initially  advanced  by  the 
doctor,  is  ultimately  a  privilege  of  the  patient  alone  and  may  be 
waived  by  him.  However,  as  we  have  previously  noted,  waiver  of  this 
privilege;  or  even  of  the  confidential  nature  of  the  communication 
itself,  by  the  communicant,  does  not  operate  to  deprive  your  depart- 
ment of  its  right  to  refuse  to  disclose  official  confidential  infor- 
mation. 
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Lastly,  the  question  is  posed  as  to  what  procedure  should 
your  department  follow  when  served  with  a  subpoena  requesting  the 
furnishing  of  records  of  venereal  disease  cases  and  contacts  of  such 
cases.  With  the  aid  of  this  office,  if  necessary,  the  privilege 
should  be  expressly  claimed  before  the  court  concerned  on  the  grounds 
of:   (1)  Official  confidence;  and  (2)  Doctor-patient  privilege.  If 
necessary,  in  order  to  enable  the  judge  to  rule  correctly  on  such 
claims  of  privilege,  evidence  may  be  introduced  generally  by  your 
department  relating  to  the  need  to  preserve  such  official  confidences 
inviolate  and  relating  also  to  the  probable  consequences  to  the  ven- 
ereal disease  prevention  program  in  particular  and  the  public  inter- 
est in  general  should  such  official  confidences  be  disclosed.   In  a 
proper  case,  after  the  introduction  of  pertinent  evidence  on  the 
nature  and  extent  of  these  privileges  and  the  necessity  therefor, 
if  a  court  should  arbitrarily  act  in  derogation  of  either  privilege, 
a  Writ  of  Prohibition  might  lie  to  restrain  such  court.   (See  City 
and  County  of  San  Francisco  v.  Superior  Court,  38  C  2d  156,  23b*  P  2d 
BTLT) 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
GPArGEB  City  Attorney 


To:   Ellis  D.  Sox,  M.D. 
Director  of  Health 
101  Grove  Street 
San  Francisco  2 

Through  T.  A.  Brooks,  Chief 
Administrative  Officer 
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SUBJECT:    PLUMBING  AND  GAS  APPLIANCE  CODE  OP  THE  CITY; 
VALIDITY  OF  PROVISIONS  REQUIRING  LICENSING 
BY  CITY;   PAYMENT  OP  PEES  AND  GIVING  OP 
BONDS  IN  PLUMB IEG  BUSINESS,  IN  INSTALLING, 
MAINTAINING,  REPAIRING  GAS  APPLIANCES  AND 
PIPING  BY  PLUMBING  CONTRACTORS  LICENSED  BY 
THE  STATE. 


Dear  Sir: 

I  have  your  request  for  an  opinion  concerning  the 
validity  of  those  sections  of  the  Plumbing  and  Gas  Appliance  Code 
of  the  City  and  County  of  San  Francisco  providing  for  city  licens- 
ing of  master  plumbers  engaged  in  the  plumbing  business  or  in 
installing,  maintaining  or  repairing  gas  appliances  and  piping 
and  providing  for  payment  of  fees  and  the  giving  of  bonds  in  con- 
nection therewith. 

OPINION 

Articles  7,  11  and  12  of  the  San  Francisco  Municipal 
Code,  hereinafter  referred  to  as  the  Plumbing  and  Gas  Appliance 
Code,  provide  as  follows  in  connection  with  matters  pertinent  to 
the  subject  of  your  request: 

Section  709  makes  unlawful  the  carrying  on  of  business 
in  the  City  and  County  of  San  Francisco  by  a  master  plumber  unless 
licensed  by  the  City  and  County  of  San  Francisco, 

Section  710  provides  for  the  issuance  of  city  plumber's 
license  to  state  licensed  plumbing  contractors  on  payment  of  fees 
and  a  bond. 

Section  7H+  limits  the  duration  of  such  a  license  to  one 
year. 

Section  715  provides  for  expiration  of  such  licenses 
annually  on  June  30,  unless  sooner  revoked. 

Section  716  requires  renewal  of  city  license  and  filing 
of  new  bond  annually. 

Section  717  prohibits  the  display  of  a  sign  carrying  the 
plumber's  name  or  the  carrying  on  of  the  plumbing  business  by 
anyone  other  than  a  plumber  licensed  by  the  city. 

Section  719  provides  for  the  filing  of  a  bond  in  the  sum 
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of  $^00  as  a  guarantee  of  payment  of  all  fees  for  permits,  in- 
spections or  penalties  and  as  a  guarantee  of  compliance  by  the 
plumber  with  all  applicable  laws. 

Section  720  provides  for  revocation  or  suspension  of 
licenses  for  violation  of  any  provision  or  requirement  of  the 
Plumbing  and  Gas  Appliance  Code  or  rules  and  regulations  estab- 
lished thereunder,  and  also  provides  that  upon  revocation  of  any 
such  license  all  permits  outstanding  thereunder  shall  thereupon 
become  void  and  shall  become  cancelled. 

Section  707  provides  that  failure  by  a  plumber  to  apply 
for  first  or  final  inspection  or  violation  by  him  of  any  rules  of 
the  Department  of  Public  Health  as  to  the  construction  of  plumbing 
work  and  failure  to  correct  after  notification,  constitute  cause 
for  suspension  of  his  license. 

Section  708  prohibits  construction  or  alteration  of  any 
system  of  plumbing  by  a  plumber  during  the  period  of  his  suspen- 
sion. 

Section  722  provides  for  cancellation  of  registration  of 
a  registered  plumber  upon  cessation  of  carrying  on  his  business 
and  prohibits  resumption  by  said  plumber  of  said  business  until 
he  has  complied  with  all  the  rules  of  Articles  3  to  11  of  the  Code. 

Section  1101).  makes  any  violation  by  a  plumber  of  the 
provisions  of  Articles  3  to  12,  inclusive,  of  the  Code  a  mis- 
derr^anor  and  provides  for  punishment  therefor. 

Section  1202(a)  makes  it  unlawful  for  any  person  other 
than  a  plumber  licensed  by  the  city  to  install,  maintain  or  repair 
any  gas  appliance  or  house  gas  piping  in  the  city  and  county  until 
he  shall  have  first  obtained  a  certificate  of  competency  from  the 
department. 

Section  1202(b)  provides  for  revocation  or  suspension  of 
license  or  certificate  of  competency  by  the  Director  of  Public 
Health, 

Section  1202(c)  requires  as  a  prerequisite  to  the 
issuance  of  a  certificate  of  competency  to  a  plumber,  the  filing 
of  an  application  therefor  by  said  plumber  and  the  successful 
passing  of  an  examination. 

Section  1202(d)  requires  the  payment  of  a  fee  and  the 
giving  of  a  bond  by  the  plumber  as  a  prerequisite  to  the  issuance 
of  a  certificate  of  competency. 
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Section  1211  provides  in  part  that  only  persons  licensed 
by  the  city  to  do  plumbing  work  or  holding  a  certificate  of  com- 
petency issued  by  the  city  may  install  necessary  connections  to 
connect  gas  appliances  with  gas  pipe. 

The  decision  of  the  District  Court  of  Appeal  in  the  case 
of  Collins  v.  Priest.  95  C.  A.  179,  held  that  the  State  of 
California  has  provided  a  comprehensive  system  for  the  examination 
and  licensing  of  plumbing  contractors  in  the  provisions  of  the 
Business  and  Professions  Code  and  has  occupied  the  entire  field, 
not  only  as  to  competency,  but  as  to  character  of  applicants  for 
contractors  licenses  through  the  state,  so  that  a  city  may  not 
impose  additional  licensing  requirements  on  a  state-licensed 
contractor. 

In  Agnew  v.  City  of  Los  Angeles.  110  C,A.  2d  612,  it  was 
held  that  a  municipal  ordinance  requiring  every  person  operating 
as  an  electrical  contractor  to  register  with  the  electrical  divi- 
sion of  the  city,  pay  the  city  a  "permit  service  fee  of  $100  to 
defray  expenses  of  miscellaneous  inspections,  re-inspections  and 
other  services  not  specifically  mentioned"  in  the  municipal 
electrical  code,  furnish  a  bond,  and  obtain  a  permit  from  the  city, 
does  not  provide  for  the  quality  or  character  of  installations  or 
for  the  inspection  of  the  work  done,  nor  provide  for  revenue  only, 
but  is  invalid  as  an  attempt  to  provide  a  means  by  which  a  con- 
tractor with  a  state  license  may  be  denied  the  right  to  contract 
or  work  in  the  city,  and  as  being  in  direct  conflict  with  the 
general  law  of  the  state.   The  court  held  that  the  city-imposed 
bond  requirement  was  invalid  as  being  more  stringent  than  or  addi- 
tional to  the  state  requirement. 

In  Agnew  v.  City,  of  Culver  Cjtyf  11+7  A.C.A.  188,  the 
ordinance  under  attack  required,  among  other  things,  an  electrical 
contractor  holding  a  state  license  to  pay  a  prescribed  fee  and 
obtain  a  license  certificate  to  engage  in  the  electrical  con- 
tracting business  in  the  city.   The  court  held  that  the  provisions 
of  the  ordinance  relating  to  state  licensed  electrical  con- 
tractors were  invalid. 

The  Contractors  State  License  Board  has  provided  for  the 
classification  of  contractors,  pursuant  to  sections  7055-7059  of 
the  Business  and  Professions  Code,  in  the  adoption  of  rules  and 
regulations  set  out  in  Title  16  of  the  California  Administrative 
Code. 

Section  73U-  °f  said  Title  16  defines  a  plumbing  con- 
tractor as  follows: 

"A  plumbing  contractor  is  a  specialty  contractor 
whose  principal  contracting  business  is  the  execution 
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"of  contracts,  usually  subcontracts,  requiring  a  knowl- 
edge of  the  art  and  science  of  creating  and  maintaining 
sanitary  conditions  in  buildings,  structures  and  works 
where  people  or  animals  live,  work  and  assemble,  by 
providing  a  permanent  means  for  a  supply  of  safe,  pure 
and  wholesome  water,  ample  in  volume  and  of  suitable 
temperatures  for  drinking,  cooking,  bathing,  washing 
and  cleaning,  and  to  cleanse  all  waste  receptacles  and 
like  means  for  the  reception  and  speedy  and  complete 
removal  from  the  premises  of  all  fluid  and  semi-fluid 
organic  wastes  and  other  impurities  incidental  to  life 
and  the  occupation  of  such  premises,  including  a  safe 
and  adequate  supply  of  gases  for  lighting,  he  a  ti  ng  and 
industrial  purposes. """   (emphasis  added) 

Section  7^6  defines  Warm-Air  Heating,  Ventilating  and 
Alr-Conditioning  contractors  as  follows: 

"A  warm-air  heating,  ventilating  and  air-condi- 
tioning contractor  is  a  specialty  contractor  whose 
principal  contracting  business  is  the  execution  of 
contracts  requiring  the  art,  ability,  experience, 
knowledge,  science  and  skill  to  intelligently  fabricate 
and  install  warm-air  heating  systems  complete  with  warm- 
air  appliances,  ducts,  registers  and  flues  with  or  with- 
out air  filters,  humidity  and  thermostatic  controls; 
ventilating  systems  complete  with  blowers,  ducts,  plenum 
chambers,  registers,  with  or  without  air  filters,  humidity 
and  thermostatic  controls;   air-conditioning  systems 
complete  with  air-conditioning  unit,  ducts,  registers, 
air  filters,  humidity  and  thermostatic  controls;   in  such 
a  manner  that  warm-air  heating,  ventilating  and  air- 
conditioning  systems  can  be  executed,  fabricated  and 
installed,  or  to  do  any  part,  or  any  combination  of 
any  thereof." 

Under  the  California  Business  and  Professions  Code, 
therefore,  and  regulations  duly  enacted  pursuant  thereto  as  set 
forth  in  the  California  Administrative  Code,  plumbing  contractors 
are  licensed  to  provide  a  permanent  means  for  a  safe  and  adequate 
supply  of  gases  for  lighting,  heating  and  industrial  purposes, 
among  other  things.   Under  said  law  and  regulations,  state- 
licensed  warm-air,  heating,  ventilating  and  air-conditioning  con- 
tractors are  empowered  to  execute  contracts  to  fabricate  and 
install  warm-air  heating  systems,  ventilating  systems  and  air- 
conditioning  systems  and  to  do  any  part  or  any  combination  of  any 
thereof  a 
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County  of  San  Francisco  impose  requirements  more  stringent  than, 
and  in  addition  to,  those  required  by  state  law  of  plumbing  con- 
tractors by  requiring,  as  a  prerequisite  to  installation,  main- 
tenance or  r epair  of  gas  appliances  or  house  gas  piping  in  the 
City  and  County  of  San  Francisco,  that  a  plumbing  contractor, 
licensed  by  the  State  of  California,  obtain  from  the  City  and 
County  of  San  Francisco  either  a  master  plumber's  license  or  a  gas 
appliance  dealer's  certificate  of  competency.   It  is  my  opinion 
that  said  sections,  to  the  extent  that  they  so  impose  more  strin- 
gent or  additional  requirements  on  state-licensed  plumbing  con- 
tractors, are  invalid  and  unenforceable. 

It  is  my  opinion,  further,  that  examination  of  the  pro- 
visions of  §^70?,  708,  709,  710,  Hk,   715,  716,  717,  719,  720,  722 
and  110i|  of  the  San  Francisco  Plumbing  and  Gas  Appliance  Code  shows 
that  the  purpose  of  said  sections  is  not  revenue,  but  regulation, 
and  hence,  to  the  extent  that  they  impose  requirements  more  strin- 
gent or  additional  to  those  imposed  by  state  law  on  plumbing  con- 
tractors, are  invalid.    (See  City  and  County  of  San  Francisco  v. 
Boss.  83  C.A.  2d  kU$) 

In  my  Opinion  No.  170,  dated  April  28,  1950,  I  stated 
that  the  annual  fee  imposed  under  §2i^5  and  the  bond  requirement 
under  §190  of  the  Plumbing  and  Gas  Appliance  Code,  as  it  then  pro- 
vided, would  appear  to  be  for  revenue  purposes  and  hence  valid. 
Since  that  date  the  case  of  Agnew  v.  City  of  Los  Angeles,  110 
C.A,  2d  612,  has  been  decided.   The  ordinance  sections  under 
attack  in  the  latter  case  are  so  similar  to  those  sections  of  our 
present  code  heretofore  described,  that  I  am  constrained  to  modify 
my  previous  opinion  in  accordance  with  this  opinion. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 
JJTJr/WFB 


TO:  ELLIS  D.  SOX,  M.D. 

Director  of  Public  Health 

101  Grove  Street 

San  Francisco  2,  California 


OPINION  NO.  1188 

August  29,  1957 

SUBJECT:   SCHOOL  BUILDINGS,  PUBLIC, 

CONSTRUCTION,  AND  OTHER  WORK 
THEREIN;  RIGHT  OP  CITY  TO  COLLECT 
PLUMBING  AND  ELECTRICAL  INSPECTION  FEES; 
EFFECT  OF  HALL  v.  CITY  OF  TAFT,  47  A.C.  179. 

Gentlemen: 

You  have  asked  me  to  render  an  opinion  as  to  the  application 
of  the  recent  Supreme  Court  decision  in  Hall  v.  City  of  Taft,  47  A.C, 
179,  in  connection  with  the  following  questions: 

1.  Does  the  force  of  the  above  decision  preclude  en- 
forcement by  the  City  and  County  of  the  provisions  of  its 
Electrical  Code  requiring  payment  of  inspection  fees  in 
connection  with  electrical  installation  work  in  public 
schools? 

2.  Does  that  decision  apply  to  the  construction  of  the 
school  building  only  or  does  it  also  apply  to  mechanical 
work,  such  as  plumbing  and  gas? 

3.  Are  inspection  fees  collectible  on  contracts  for 
plumbing  work  which  were  awarded  prior  to  the  date  of  the 
decision  in  the  above  case  and  on  which  the  work  was  not 
started  prior  to  the  date  of  the  decision? 

4.  What  effect  has  the  decision  in  the  field  of  plumb- 
ing inspection? 

5.  Will  the  Chief  Plumbing  Inspector  of  the  Department 
of  Public  Health  be  negligent  in  his  duty  by  not  collecting 
fees  as  prescribed  by  law? 

I  will  take  up  the  foregoing  questions  in  order,  after  a 
brief  discussion  of  the  case  of  Hall  v.  City  of  Taft. 

OPINION 

In  Hall  v.  City  of  Taft,  47  A.C.  179,  the  plaintiff  was  a  con- 
tractor who  entered  into  a  contract  with  a  school  district  to  con- 
struct a  school  building  for  the  district  in  Taft.   The  plans  and 
specifications  for  the  building  were  approved  by  the  State  Depart- 
ment of  Education  and  State  Division  of  Architecture.  After  commence- 
ment of  construction  by  plaintiff  the  work  was  "stopped"  by  Taft, 
the  City,  demanding  that  plaintiff  obtain  a  building  permit  from  it 
involving  a  $300.00  fee  and  submission  to  the  building  ordinances  of 
Taft.  The  District  had  employed  an  inspector  to  assure  that  con- 
struction would  be  in  accordance  with  the  plans  and  specifications. 
Plaintiff  obtained  a  judgment  enjoining  the  City  of  Taft  and  its 
officials  from  enforcing  the  building  ordinance  against  plaintiff. 
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In  affirming  the  judgment  against  the  City  the  Supreme  Court 
held  that  the  construction  of  school  buildings  by  school  districts 
is  not  subject  to  the  building  regulations  of  the  municipal  cor- 
poration in  which  the  building  is  constructed.  The  basis  for  the 
above  conclusion  was  the  Court's  finding  and  holding  that  the  State 
has  completely  occupied  the  field  of  regulation  of  school  building 
construction  by  general  laws  and  local  regulation  of  such  construc- 
tion conflicts  with  such  general  laws. 

In  arriving  at  its  conclusion  that  the  State  has  completely 
occupied  the  field  of  public  school  construction  to  the  exclusion 
of  all  regulatory  activity  by  municipal  corporations,  the  Court 
cited  numerous  provisions  of  the  Education  Code  setting  out  a  com- 
plete system  for  the  construction  of  school  buildings.   Those 
sections  declare  that  aid  to  school  districts  in  the  construction 
of  school  buildings  is  a  matter  of  statewide  concern,  and  provide, 
among  other  things,  for  the  management,  control,  furnishing  and 
repair  of  school  property  by  the  governing  boards  of  school  dis- 
tricts, the  establishing  of  construction  standards,  review,  approval 
or  disapproval  of  plans  and  specifications,  and  enactment  of  rules 
and  regulations  to  carry  out  those  activities  by  the  State  Depart- 
ment of  Education.   They  provide  for  supervision  of  school  building 
construction  by  the  Division  of  Architecture  of  the  State  Department 
of  Public  Works  and  require  the  Division  of  Architecture  to  pass 
upon  and  approve  or  reject  all  plans  for  construction  or  alteration 
of  any  school  building.   The  Code  requires  the  governing  board  of  a 
school  district  and  any  other  school  authority  before  adopting  any 
plans  for  a  school  building  to  submit  the  plans  to  the  Division  of 
Architecture  and  to  pay  the  fees  prescribed  by  the  Code.  The 
Education  Code  likewise  provides  for  such  inspection  by  the  State 
Division  of  Architecture  as  in  its  judgment  is  necessary  or  proper 
for  the  protection  of  the  pupils,  the  teachers,  and  the  public, 
and  requires  competent,  adequate  and  continuous  inspection  during 
construction  or  alteration  by  an  inspector  acting  under  the  direc- 
tion of  and  responsible  to  the  architect  or  structural  engineer. 

The  Court  held  that  rules  and  regulations  adopted  for  the  con- 
struction of  school  buildings  under  the  Education  and  the  Health 
and  Safety  Code  should  not  be  construed  as  requiring  a  school  dis- 
trict to  comply  with  the  building  regulations  of  a  city. 

I  will  now  take  up  the  questions  set  forth  in  the  request  in 
order: 

1.   The  purpose  of  the  requirement  of  payment  of  inspection 
fees  is  to  defray,  at  least  partially,  the  cost  of  inspection  of  the 
work  involved  in  construction  or  alteration  of  the  building  or 
structure.   The  purpose  of  inspection  by  the  City  is  to  determine 
that  the  requirements  of  the  City's  Electrical  Code  are  being  met 
in  the  electrical  work.   Despite  the  treatment  of  electrical  work, 
and  requirements  in  connection  therewith,  separately  from  other 
building  ordinances,  it  is  apparent  that  the  City's  Electrical  Code 
is  a  building  ordinance  and  that  the  rule  declared  in  Hall  v.  City 
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of  Taft  is  applicable  and  compliance  with  our  local  Electrical  Code 
cannot  be  enforced  by  the  City. 

In  view  of  the  fact  that  the  City  can  impose  no  duty  of 
compliance  with  local  electrical  ordinances  in  the  construction, 
alteration  or  repair  of  public  school  buildings,  inspection  by  the 
City  to  determine  the  existence  of  such  compliance  or  lack  of  it  in 
such  cases  would  be  an  idle  act,  having  no  purpose  reasonably  related 
to  municipal  affairs  upon  which  the  City  is  competent  to  act.  There- 
fore the  City  cannot  require  payment  of  electrical  inspection  fees 
in  connection  with  electrical  installation  work  in  public  schools. 

2.  The  decision  in  Hall  v.  City  of  Taft  applies  not  only  to  the 
construction  of  the  school  building  itself  but  also  to  mechanical 
work  therein  such  as  plumbing  and  gas. 

3.  No. 

4.  What  has  been  said  in  answer  to  question  "1"  with  respect 
to  electrical  inspection  applies  with  equal  force  to  plumbing  in- 
spection.  The  State  has  preempted  the  field  of  public  school  con- 
struction and  inspection  thereof.   Such  field  includes  the  plumbing 
in  public  schools. 

5.  No.   Since  the  Supreme  Court  in  Hall  v.  City  of  Taft  has 
held  that  the  City  has  no  right  to  enforce  compliance  by  a  school 
district  in  the  construction  of  public  schools  with  the  City's 
building  ordinances,  which  would  include  those  requiring  inspection 
and  payment  of  inspection  fees,  there  can  be  no  duty  on  the  part  of 
the  Chief  Plumbing  Inspector  of  the  Department  of  Public  Health  to 
collect  such  fees. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney, 
TO:   Mr.  Sherman  P.  Duckel 

Director,  Department  of 

Public  Works 
260  City  Hall,  San  Francisco  2 

Ellis  D.  Sox,  M.D. 

Director  of  Public  Health 

101  Grove  Street,  San  Francisco  2 

Mr.  Thos.  A.  Brooks 

Chief  Administrative  Officer 

289  City  Hall,  San  Francisco  2 
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September  13,  1957 


Mr.  John  R.  McGrath 

Clerk,  Board  or  Supervisors 

235  City  Hall 

San  Francisco  2,  California 

Re:  Application  of  Walter  Plowsan 
for  release  of  responsibility 
to  support  mother  under  Civil  Code 
Sections  206.5*  206.7 
File  Ito.  16069 

Dear  Mr.  KcGrath 

There  are  no  appellate  decisions  defining 
the  word  'abandon''  for  purposes  of  Civil  Code  Sections 
206.5  and  206.7.  In  the  absence  of  specific  authority 
defining  the  word  abandon  as  used  in  these  statutes 
It  Is  customary  to  give  the  word  the  interpretation  it 
is  given  by  the  courts  in  adoption  cases.  In  adoption 
cases  the  courts  have  held  that  'abandon  means  "to 
desert  with  the  intention  of  severing  the  parental  re- 
lationship and  throwing  off  all  parental  obligations. " 
Under  this  definition  of  abandonment  there  was  no 
abandonment  according  to  the  facts  of  this  case* 

Certain  aspects  of  this  case  would  seem  to  re- 
quire further  consideration,  however.  It  should  be  noted 
that: 

(1)  The  apparent  Intention  of  the  Legislature  in 
enacting  Civil  Code  Sections  206.5  and  206.7 
was  to  relieve  children  of  responsibility  to 
contribute  to  the  support  of  parents  where 
there  was  no  moral  responsibility  to  do  so. 

(2)  Walter  Plowman  claims  that  since  he  did  not 
live  with  Ms  mother  after  he  was  one  year 
old,  received  neither  care  nor  support  from 
her  and  had  only  occasional  contact  with 
her  prior  to  the  age  of  16  lie  feels  so 
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moral  obligation  to  contribute  to  bar 
support.  Mr.  Plowman's  feeling  that  he 
has  no  moral  obligation  under  tl&se   cir- 
cumstances is  quite  understandable . 

If  the  Board  of  Supervisors  wishes  to  base 
its  decision  on  the  ratner  narrow  language  of  Civil 
Code  Sections  206.5  and  206.7  It  could  find  that  the 
applicant  was  not  abandoned  and  hence  is  not  entitled 
to  be  relieved  of  responsibility  to  contribute  to  the 
support  of  his  mother. 

If  the  Board  of  Supervisors  wishes  to  base 
its  decision  on   the  apparent  intent  of  the  Legislature 
In  enacting  Civil  Code  lections  206.3  and  206.7*  namely 
to  relieve  responsibility  where  there  was  no  moral 
responsibility,  it  fd jht  relieve  the  applicant  of  lejal 
responsibility  en  grounds  that  he  has  no  Moral  respon- 
sibility to  contribute  to  the  support  of  his  mother. 

The  facts  of  this  case  present  the  situation 
of  no  abandonment  and  no  moral  obligation.   It  Is  within 
the  discretion  of  the  Board  of  Supervisors  to  ~Ive  a 
narrow  construction  to  the  lajiguacs  of  Civil  Code 
Sections  206.3  and  206*7  and  thus  effectuate  the  Ian- 

iga  of  the  Legislature  or  to  £ive  a  more  liberal 
construction  to  the  language  of  these  statutes  and  thus 
effectuate  the  apparent  intention  of  the  Legislature  in 
enact ins  Civil  Code  Sections  206.3  and  206.7. 

Yours  truly, 


£ICN  H.   iiULM 
TJLijp  City  Attorney 

boo:  Hrs.  Lole  Hoche 

Public  Welfare  Jept, 


September  11,  IS 

16069 


Mr.  Dion  H.  Holm 
City  Attorney 
206  City  Hall 

Dear  Mr.  Holm* 

Walter  Plowman  has  applied  to  the  Board  of  Supervisors  for 
release  from  responsibility  for  support  of  his  mother,  a 
recipient  of  Ola  Age  Security,  under  Civil  Coae  £§  2060 
and  206./. 

The  Public  Health  and  welfare  Committee  at  its  meeting  of 
today,  directed  that  the  file  be  referred  to  your  office 
for  a  determination  of  whether,  under  the  law,  the  facts 
recited  would  constitute  abandonment  as  contemplated  by  the 
code  provisions. 

The  following  papers  are  attached  for  your  information, 
which  please  return  with  your  reply. 

Letter  from  the  Public  welfare  Department  dated  b/14/57 
Affidavit  of  Jessie  Plowman,  step-mother  of  Walter  Plowman 
Affidavit  of  Walter  Plowman 

Mrs.  L.  Roach  of  the  Public  welfare  Department  will  furnish 
you  with  additional  information. 

The  Public  Health  and  Welfare  Committee  will  appreciate 
hearing  from  you  as  soon  as  possible. 

Very  truly  yours 


JOHN  R.  McGRATH 
Clerk  of  the  Board 

lms 

c/c  Mrs.  L.  Roach 
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CITY  AND  COUNTY  OP  SAN  FRANCISCO 

Public  Welfare  Department 

585  Bush  Street  RUBBER  STAMP: 

San  Francisco  8,  California   Board  of  Supervisors 

AUG  15  4  11  PM  57 
SAN  FRANCISCO 
August  14,  1957 


Board  of  Supervisors 

City  and  County  of  San  Francisco 

City  Hall 

San  Francisco  2,  California 

Gentlemen: 


Re:   PLOWMAN,  Florence 
SF  29148  AG 
Co.  #306-267 


Mrs.  Florence  Plowman  is  a  recipient  of  Old  Age  Security  under  Chapter  1 
of  Division  3  of  the  State  Welfare  and  Institutions  Code.  Walter  Plowman, 
her  son,  is  seeking  to  be  freed  from  the  responsibility  for  the  support 
of  his  mother  under  Civil  Code  Sections  206.5  and  206.7. 

In  a  sworn  affidavit  Walter  Plowman,  who  was  born  on  November  18,  1912, 
attests  that  he  feels  he  has  no  legal  responsibility  toward  meeting  the 
support  of  his  mother  because  he  has  "never  lived  with  her,  been  supported 
by  her  or  aided  in  any  manner,  shape  or  form."  The  records  of  the  Public 
Welfare  Department  verify  that  Florence  Plowman  was  committed  to  Agnews 
State  Hospital  on  April  2,  1914,  as  a  mentally  ill  person.  She  was  dis- 
charged as  cured  on  August  5*  1920.  The  following  year  she  and  Walter's 
father,  Walter  Plowman,  Sr.,  were  divorced.  The  custody  of  the  son,  under 
the  terms  of  the  divorce  decree,  was  awarded  the  father,  who  was  ordered 
to  pay  Mrs.  Plowman  $15.00  a  month  alimony  for  life  or  until  she  remarried. 
In  his  affidavit  the  son  states  that  following  his  mother's  discharge  from 
Agnews  State  Hofepital  she  worked  as  a  maid  for  a  Mr.  Spaulding  in  Sunnyvale, 
California,  and  subsequently  as  a  domestic  for  Mr.  De  Bretville  in  San  Fran- 
cisco, and  that  he  visited  her  from  time  to  timfc,  but  that  at  ao  time  during 
bis  lifetime  was  he  ever  supported  by  her. 

The  evidence  at  hand  indicated  (1)  that  from  April  2,  1914  to  August  5,  1920 
the  mother  of  Walter  Plowman  was  physically  and  mentally  unable  to  support 
him,  being  confined  in  a  State  Hospital,  (2)  that  an  interlocutory  decree  of 
divorce  was  granted  the  mother  of  Walter  Plowman  on  December  21,  1920,  and 
the  custody  of  Walter  Plowman  gas  given  to  his  father,  (3)  and  that  in  the 
period  1920  to  November  18,  1928,  when  Walter  Plowman  reached  the  age  of 
L6  years,  his  mother  had  employment  as  a  domestic,  had  a  bank  account  of 
several  hundred  dollars  and  supported  herself,  but  did  not  contribute  to 
the  support  or  care  of  Walter  Plowman,  and  due  to  the  circumstances,  had 
j/ery  little  contact  with  her  son. 

Ct  therefore  appears  that  Walter  Plowman  was  not  abandoned  by  his  mother 

'or  three  years  prior  to  his  sixteenth  birthday  under  the  provisions  of 

Jivil  Code  Sections  206.5  and  206.7. 

Very  truly  yours, 

RONALD  H.  BORN 
Ronald  H.  Born 

End.  Director  of  Public  Welfare 


. 
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No.  1188-E 
September  25,  1957 


Mr,  Sherman  P.  Duckel,  Director 
Department  of  Public  Works 
260  City  Hall 
San  Francisco  2,  California 

Re:  Board  of  Examiners  Residential 

Exemption 

Dear  Mr,  Duckel: 

I  have  your  letter  of  September  19,  1957,  re- 
questing that  I  prepare  necessary  legislation  (presumably 
a  resolution  or  ordinance)  to  exempt  the  Eoard  of 
Examiners  (Section  806  of  the  San  Francisco  Building 
Code)  from  the  residential  requirements  of  Section  7  of 
the  Charter,  on  the  ground  that  the  members  of  that  Board 
must  have  expert  technical  training  and  experience. 

Section  7,  so  far  as  here  material,  requires 
elective  officers,  members  of  boards  and  commissions,  and 
employees  to  be,  and  to  continue  to  be,  residents  of  the 
city  and  county,  provided,  however,  that  "positions  re- 
quiring expert  or  technical  training  may,  on  the  recom- 
mendation of  the  department  head  and  the  mayor,  and  with 
the  approval  of  the  civil  service  commission  and  the  board 
of  supervisors,  be  exempted  from  the  requirements  of  this 
section," 

The  term  "position"  as  generally  used  throughout 
the  Charter  applies  only  to  employees  as  distinguished  from 
officers  or  members  of  boards  and  commissions.    (Opinion 
No,  517,  dated  March  20,  1952)   The  members  of  the  Board 
of  Examiners  are,  of  course,  officers  of  the  city  and 
county.   (Opinion  No.  1185,  August  7,  1957) 

As  used  in  the  quoted  portion  of  Section  7,  it 
is  very  clear  that  "position"  applies  to  employees  not  to 
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Mr,,  Sherman  P.  Duckel,  Director  -2-  September  25,  1957 


officers  and  members  of  boards;   this  is  so  because  of  the 
reference  to  "department  head"  and  "civil  service  commis- 
sion."  Members  of  boards  are  not  subject  to  department 
heads  or  to  the  civil  service  commission;   employees  are. 

Therefore,  in  my  opinion,  the  board  of  super- 
visors cannot  exempt  elective  officers  or  members  of 
boards  or  commissions  from  the  residence  requirements  of 
Charter  Section  7.   It  would  take  a  charter  amendment  to 
accomplish  this. 

An  amendment  of  Section  7  will  be  before  the 
voters  at  the  November  5th  election,  but  the  amendment 
will  not  cover  this  particular  problem. 

Please  advise  whether  you  desire  a  charter  amend- 
ment for  submission  at  a  later  date,  and,  if  you  do,  I  will 
be  happy  to  pursue  the  matter. 

Yours  truly, 

DION  R.    HOLM 
City   Attorney 
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OPINION  NO.  1189 
September  26,  1957 


SUBJECT:   ARE  THE  OFFICES  OF  SUPERVISOR  OF  THE  CITY  AND 

COUNTY  OF  SAN  FRANCISCO  AND  DIRECTOR  OF  THE 

SAN  FRANCISCO  BAY  AREA  RAPID  TRANSIT  DISTRICT 
INCOMPATIBLE? 

Dear  Mr.  Halley: 

This  office  is  in  receipt  of  your  request  for  opinion,  as 


follows: 


REQUEST 


"May  I  have  your  cooperation  in  obtaining  an  opinion 
as  to  the  legality  of  the  appointment  of  a  member  of  the 
Board  of  Supervisors  to  the  Bay  Area  Rapid  Transit 
Authority. 

"I  understand  that  you  have  recently  ruled  that  a 
member  of  the  Board  of  Supervisors  can  serve  on  the  Smog 
Control  Board,  obtaining  therefrom  the  fee  set  forth  in 
the  statute.   My  memory  goes  back  to  an  opinion  of  your 
predecessor  in  the  Supervisor  Warren  Shannon  problem  in 
holding  a  dual  position,  on  the  Golden  Gate  Bridge 
Authority  and  the  Board  of  Supervisors. 

"It  was  indicated  by  the  members  of  the  Board  of 
Supervisors,  in  a  caucus  session,  that  they  would  like 
to  nominate  the  writer  as  a  member  of  this  newly  formed 
Bay  Area  Rapid  Transit  Authority." 

OPINION 

Your  inquiry  may  be  settled  by  answering  the  legal  question 
set  forth  above.   Specifically  answering  the  second  paragraph  of  your 
letter,  however,  I  might  say  that  Section  21+352  of  the  Bay  Area  Air 
Pollution  Control  Law  (Chapter  2.5  of  the  Health  and  Safety  Code) 
expressly  requires  the  Boards  of  Supervisors  of  each  county  within 
the  district  to  appoint  one  of  its  members  as  director  of  the  "Smog 
Control"  board  and  also  expressly  requires  the  city  selection  commit- 
tee of  each  city  within  the  district  to  appoint  either  the  Mayor  or 
one  of  the  members  of  the  Board  of  Supervisors  as  director  of  the 
"Smog  Control"  board.   No  such  express  power  is  granted  to  the  Board 
of  Supervisors  or  the  city  selection  committee  with  regard  to  the 
Rapid  Transit  District.  A  further  distinction  lies  in  the  fact  that 
no  incompatibility  exists  between  the  offices  of  county  supervisor 
and  director  of  the  Bay  Area  Air  Pollution  Control  District.  As  to 
an  earlier  matter  regarding  the  propriety  of  an  active  member  of  the 
Board  of  Supervisors  serving  also  as  director  of  the  Golden  Gate 
Bridge  Authority,  I  can  only  say  that  there  may  have  been  considera- 
tions incident  to  the  particular  facts  which,  in  the  opinion  of  my 
predecessor,  permitted  such  activity.   However,  I  am  now  concerned 
only  with  matters  presently  before  me. 
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Because  of  the  anomalous  character  of  the  Rapid  Transit 
District,  I  am  of  the  opinion  that  Section  11+2  of  the  Municipal 
Charter  is  not  immediately  applicable  to  this  situation.  I  am  of  the 
further  opinion  that,  since  the  two  offices  here  involved  are  incom- 
patible, it  is  unnecessary  to  discuss  the  question  of  common-law 
principles  against  self -appointment. 

The  case  of  People  ex  rel.  Chapman  v.  Rapsey  (191+0),  16  Cal. 
2d  636,  at  page  61+2,  quotes  the  language  from  1+6  Corpus  Juris  91+1: 

"'At  common  law  the  holding  of  one  office  does  not 
of  it3elf  disqualify  the  incumbent  from  holding  another 
office  a  t  the  same  time,  provided  there  is  no  inconsis- 
tency in  the  functions  of  the  two  offices  in  question. 
But  where  the  functions  of  two  offices  are  inconsistent, 
they  are  regarded  as  incompatible.  The  inconsistency, 
which  at  common  law  makes  offices  incompatible,  does  not 
consist  in  the  physical  impossibility  to  discharge  the 
duties  of  both  offices,  but  lies  rather  in  a  conflict  of 
interest,  as  where  one  is  subordinate  to  the  other  and 
subject  in  some  degree  to  the  supervisory  power  of  its 
incumbent,  or  where  the  incumbent  of  one  of  the  offices 
has  the  power  to  remove  the  incumbent  of  the  other  or  to 
audit  the  accounts  of  the  other.'" 

In  People  v.  Garrett,  72  Cal.  App.  1+52  (237  Pac.  829),  the 
court  said: 

"The  doctrine  arising  from  attempts  by  single 
individuals  to  exercise  the  functions  of  incompatible 
offices  springs  out  of  considerations  of  public  policy 
•  .  .  ,  such  considerations  arising  naturally  from  the 
view  that  two  offices  cannot  be  held  by  one  person  when, 
from  the  divergent  character  of  the  offices,  the  public 
interest  will  suffer  thereby." 

An  examination  of  the  San  Francisco  Bay  Area  Rapid  Transit 
District  Act  discloses  that  the  district  was  formed  for  the  express 
purpose  of  furthering  "the  declared  policy  of  the  State  to  stimulate 
the  maximum  use  of  the  harbor  in  San  Francisco  Bay  to  foster  and 
develop  international  and  other  trade  for  the  benefit  of  the  entire 
State,"  and  that  to  this  end  it  has  been  found  "that  the  prosperity 
of  the  entire  Bay  Area  will  depend  upon  the  preservation  and  enhance- 
ment of  its  urban  centers  and  sub-centers;  and  that  sustaining  these 
centers  and  sub-centers  as  concentrations  of  employment,  commerce, 
and  culture,  in  turn  will  depend  upon  providing  an  adequate,  modern 
interurban  mass  rapid  transit  system." 

Included  in  the  "Bay  Area"  are  the  counties  of  San  Francisco, 
Marin,  Sonoma,  Napa,  Solano,  Contra  Costa,  Alameda,  Santa  Clara  and 
San  Mateo  (Section  28f>0l+).  As  created  under  this  Act  (Section  28600), 
the  District  comprises  the  territory  lying  within  the  boundaries  of 
the  counties  of  Alameda,  Contra  Costa,  Marin,  San  Francisco  and  San 
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Mateo,  and  provision  is  elsewhere  made  (Section  28602)  for  the  remain- 
ing "Bay  Area"  counties  to  join  the  District. 

It  is  therefore  obvious  that  the  duties  of  a  director  of 
the  District  relate  to  the  welfare  of  the  State  of  California  as  a 
whole,  with  especial  regard  to  the  promotion  of  transit  facilities 
serving  the  entire  Bay  Area,  and  without  primary  regard  to  the  indi- 
vidual interests  of  any  one  of  the  several  counties,  whereas  a  member 
of  the  Board  of  Supervisors  of  the  City  and  County  of  San  Francises 
is  duty-bound  to  direct  his  concern  to  the  best  interests  of  the  City 
and  County  itself,  and  its  citizens. 

The  powers  and  duties  of  the  directors  cf  the  Rapid  Transit 
District  are  set  forth  in  Sections  28762  et  seq.  of  the  Act.  The 
directors  act  as  the  legislative  body  of  the  District  and  are  empower- 
ed to  do  all  things  necessary  to  carry  out  the  purposes  of  the  Act. 

Section  28770  expressly  provides  that  an  annual  financial 
report  be  submitted  by  the  directors  of  the  District  to  the  chief 
administrative  officer  and  legislative  bodies  of  cities  and  counties 

within  the  District. 

It  is  thus  apparent  that  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Franciscq  (as  the  legislative  body  of  the  City 
and  County)  has  the  power  to  audit  the  financial  reports  of  the  Rapid 
Transit  District  submitted  to  it  by  the  directors  of  the  District. 
It  is  a  well-established  rule  of  law  that  the  power  to  examine  finan- 
cial reports  implies  a  power  to  audit  such  reports,  to  conduct  an 
independent  investigation,  and  to  question  the  acts  of  the  reporting 
body. 

In  People  v.  Garrett  (supra),  the  court  said: 

"In  a  leading  case  which  deals  with  the  doctrine, 
the  following  dogmatic  and  apparently  exclusive  language 
is  employed:   'Incompatibility  between  two  offices,  is 
an  inconsistency  in  the  functions  of  the  two,  as  judge 
and  clerk  of  the  same  court  -  officer  who  presents  his 
personal  account  subject  to  audit,  and  officer  whose 
duty  it  is  to  audit  it.'   (People  v.  Green,  58  N.Y.  295, 
301;)  ..." 

Further  to  the  matter  of  incompatibility,  however,  are  the 
following  sections,  in  part,  of  the  Act: 

"28952.   The  district  may  levy,  and  collect  or  cause 
to  be  collected,  taxes  for  any  lawful  purpose,  as  provided 
in  Chapter  7  of  this  part. 

"28953*  The  district  shall  have  or  exercise  the 
right  of  eminent  domain  in  the  manner  provided  by  law  for 
the  condemnation  of  private  property  for  public  use.  The 
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district  may  take  any  property  necessary  or  convenient  to 
the  exercise  of  the  powers  granted  in  this  part,  whether 
the  property  is  already  devoted  to  the  same  use  or  other- 
wise.  «  .  .   The  district  shall  proceed  in  the  name  of 
the  district  in  condemnation  proceedings.   The  district, 
in  exercising  sush  power,  shall  in  addition  to  the  damage 
for  the  taking,  injury,  f*r  destruction  of  property,  also 
pay  the  cost  ...  of  removal,  reconstruction,  or  reloca- 
tion of  any  structure,  railways,  mains,  pipes,  conduits, 
wires,  cables  or  poles  of  any  public  utility  which  is 
required  to  be  moved  to  a  new  location.  Notwithstanding 
any  other  provision  of  this  act  or  any  other  law,  n^ 
property  in  public  use  shall  be  taken  by  the  district 
except  upon  a  finding  by  a  court  of  competent  jurisdiction 
that  the  taking  is  for  a  more  necessary  public  use  than 
that  to  which  it  has  already  been  appropriated." 

These  sections  clearly  indicate  the  incompatible  nature  of 
the  two  offices.  Among  the  various  adverse  positions  which  could 
result,  the  officeholder  might,  as  director  of  the  Rapid  Transit 
District,  subscribe  to  the  acquisition  by  eminent  domain  proceedings 
of  private  property  within  the  city  and  county  for  transit  purposes, 
while  as  supervisor  he  might  advocate  condemnation  of  the  same 
property  for  a  municipal  use,  or  because  of  conflict  with  the  City 
Master  Plan  be  bound  to  consider  the  City's  interest  of  greater 
importance;  he  might  also,  as  supervisor,  be  party  to  a  proceeding 
before  a  court  resisting  his  own  act  as  director  in  attempting  to 
acquire  property  previously  in  public  use  by  the  City  and  County. 

There  are  many  provisions  in  the  Act  which  indicate  contra- 
dictory interests  between  a  director  of  the  Rapid  Transit  District 
and  a  supervisor  of  a  county  included  within  the  District. 

Sections  28971,  29031-2903^  and  29036-29039  provide  that 
the  directors  negotiate  with  the  boards  of  supervisors  of  the  various 
counties  in  matters  of  contracts  relating  to  transit  facilities  and 
as  to  routes,  rights  of  way,  terminals,  yards  and  related  facilities 
lying  within  the  jurisdiction  of  the  various  counties.  It  is  also 
provided  that  the  board  of  supervisors  of  any  county  located  within 
the  District  may  file  a  request  for  hearing  before  the  District  board 
as  to  reasonableness  of  rates  or  charges,  or  as  to  the  location  of 
facilities. 

Sections  29120,  2912i|.  and  29130  provide  that  the  directors 
levy  and  collect  taxes,  and  authority  is  given  them  to  sell  property 
to  the  District  for  delinquent  taxes,  with  penalties,  interest  and 
costs;  further,  that  taxes  for  the  District  shall  be  collected  by  the 
tax  collectors  of  the  counties  within  the  District,  compensation  for 
which  service  shall  be  fixed  by  agreement  between  the  board  of  super- 
visors of  the  county  and  the  directors  of  the  Rapid  Transit  District. 
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Again,  it  must  be  pointed  out  that  a  public  officer  should 
not  be  in  a  position  where  he  must  deal  with  himself  in  representing 
inconsonant  interests.  In  the  above  functions,  as  a  director  of  the 
Rapid  Transit  District  he  must  negotiate  with  himself  as  a  Supervisor 
of  the  City  and  County  of  San  Francisco  and  he  cannot  act  in  either 
capacity  with  complete  loyalty  to  the  other  divergent  interest. 

The  case  of  People  ex  rel.  Bagshaw  v.  Thompson,  55  Cal.  App. 
2d  114-7*  defines  the  doctrine  of  incompatibility  of  office  as  follows: 

"Public  policy  requires  that  when  the  duties  of  two 
offices  are  repugnant  or  overlap  so  that  their  exercise 
may  require  contradictory  or  inconsistent  action,  to  the 
detriment  of  the  public  interest,  their  discharge  by  one 
person  is  incompatible  with  that  interest." 

Other  provisions  indicating  repugnant  activities  of  the  two 
offices  include  those  relating  to  withdrawal  from  the  District  under 
certain  circumstances  and  possible  reinstatement  thereafter,  where- 
under  the  directors  of  the  District  and  the  boards  of  supervisors  of 
the  various  counties  agree  or  disagree  as  to  continuation  by  the 
counties  as  part  of  the  District. 


follows: 


My  Opinion  No.  1P50,  dated  February  9,  1956,  stated  as 


"In  summation,  and  as  general  principles  derived  from 
adjudicated  cases  on  the  question  of  incompatibility,  you 
are  advised  that  the  interests  of  the  City  and  County  of 
San  Francisco  demand  the  undivided  allegiance  of  its  public 
officials  to  its  citizens,  that  they  exercise  their  public 
duties  with  absolute  honesty,  impartiality  and  unbiased 
judgment,  and  that  they  be  free  from  any  influence  other 
than  that  which  may  grow  out  of  the  obligation  that  they 
owe  to  the  public  at  large.  The  engaging  in  any  business 
or  professional  activities  by  an  elected  officer  which 
would  or  could  conflict  with  or  Interfere  with  the  proper 
discharge  of  these  public  responsibilities  and  duties  would 
be  incompatible  with  the  interests  of  the  city  and  county 


tt 


In  an  attempt  by  one  person  to  discharge  the  duties  of 
member  of  the  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco,  and  those  of  director  of  the  Rapid  Transit  District,  there 
would  arise  many  occasions  when  he  must  deal  with  himself  in  conflict- 
ing capacities.   Such  person  occupying  both  offices  would  find  himself 
torn  between  two  lcyalties,  each  of  which  requires  his  undivided 
allegiance. 
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I  am,  therefore,  of  the  opinion  that  the  offices  of  Super- 
visor of  the  City  and  County  of  San  Francisco  and  director  of  the  Bay 
Area  Rapid  Transit  District  are  incompatible. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


PJDiN/WFB 


TO:   Mr.  James  Leo  Halley 

Supervisor,  City  and  County 

of  San  Francisco 
235  City  Hall 
San  Francisco  2,  California 


OPINION  NO.  1190 
September  30,  1957 


SUBJECT:   WHETHER  CITY  AND  COUNTY  ORDINANCES  REGULATING 
AND  LICENSING  MOTOR  CAR  DEALERS  AND  SALESMEN 
ARE  IN  CONFLICT  WITH  NEW  STATE  LEGISLATION  ON 
SAME  SUBJECTS 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows : 

REQUEST 

"At  the  meeting  of  the  Board  of  Supervisors 
on  Monday,  July  22,  1957,  Supervisor  Casey  called 
attention  to  the  fact  that  State  legislation  had 
recently  been  enacted  regulating  motor  car  dealers 
and  salesmen.   Although  Supervisor  Casey  has  not 
seen  the  State  legislation  referred  to,  it  is  his 
understanding  that  such  legislation  is  identical 
with  legislation  on  the  same  subjects  enacted  by 
the  Board  of  Supervisors  of  the  City  and  County 
of  San  Francisco  sometime  last  year,  and  identi- 
fied as  Ordinance  No.  10037  (Series  of  1939). 

"Supervisor  Casey  will  appreciate  it  if  you 
will  compare  the  local  legislation  with  the  State 
legislation  referred  to  and  indicate  to  the  Board 
whether  or  not  the  respective  measures  on  the 
subjects  involved  are  identical  and,  if  so,  what, 
if  anything,  should  be  done  under  the  circumstances." 

OPINION 

Your  request  refers  to  Assembly  Bill  No.  2439*  Chapter  1319* 
Statutes  of  1957,  amending  the  Vehicle  Code  of  the  State  of  Cal- 
ifornia to  license  and  regulate  motor  vehicle  dealers,  and  Assembly 
Bill  No.  3159*  Chapter  1318,  Statutes  of  1957,  amending  the  Vehicle 
Code  to  license  motor  vehicle  salesmen. 

The  main  question  posed  by  your  request  is  whether  our 
ordinance  No.  10037  (Series  of  1939),  codified  as  Sections  1215 
to  1230  inclusive  of  the  Police  Code,  licensing  and  regulating 
motor  vehicle  dealers,  and  Section  2  of  ordinance  no.  IOO38,  adding 
Article  7,  Sections  425  to  434  inclusive,  to  Part  III  of  the  San 
Francisco  Municipal  Code,  licensing  motor  vehicle  salesmen,  are 
validly  enforceable  subsequent  to  the  operative  dates  of  the  above 
State  legislation  on  the  same  subjects.  In  my  opinion,  they  are 
not. 
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The  applicable  legal  principles  are  well  established.  Where 
a  matter  is  of  statewide  concern,  or  a  state  affair,  and  the  state 
undertakes  to  regulate  the  subject  under  its  police  power,  local 
police  regulations  on  the  same  subject  may  validly  subsist  only  if 
they  are  not  in  conflict  with  the  general  State  law  (Section  11, 
Article  XI  of  the  State  Constitution).  If  the  State  regulations  have 
entirely  occupied  the  field,  the  State  law  is  supreme  and  the  local 
regulating  law  is  deemed  conflicting  and  thus  void.   (Pipoly  v. 
Benson,  20  Cal.2d  366;  Horwith  v.  City  of  Fresno,  74  Cal.App.2d  443; 
San  Francisco  v.  Boss,  83  Cal.App.2d  445. ) 

As  stated  in  Pipoly  v.  Benson,  supra,  p.  370: 

"This  general  rule  permitting  the  adoption  of 
additional  local  regulations  supplementary  to  the 
state  statutes  is  subject  to  an  exception,  however, 
which  is  important  in  the  present  case.  Regardless 
of  whether  there  is  any  actual  grammatical  conflict 
between  an  ordinance  and  a  statute,  the  ordinance  is 
invalid  if  it  attempts  to  impose  additional  require- 
ments in  a  field  which  is  fully  occupied  by  the 
statute.  Thus,  it  has  been  held  from  an  early  date 
that  an  ordinance  which  is  substantially  identical 
with  a  state  statute  is  invalid  because  it  is  an 
attempt  to  duplicate  the  prohibition  of  the  statute. 
.  .  .  Paradoxical  as  it  may  seem,  it  is  apparent  that 
an  ordinance  and  a  statute  may  be  identical  under  this 
rule  and  yet  the  ordinance  is  invalid  because  within 
the  constitutional  provision  it  is  in  conflict  with 
the  statute.   (Ex  parte  Daniels,  supra,  p.  645  [183 
Cal.  636  (192  P.  442,  21  A.L.R.  1172)].)  The  inval- 
idity arises,  not  from  a  conflict  of  language,  but 
from  the  inevitable  conflict  of  jurisdiction  which 
would  result  from  dual  regulations  covering  the  same 
ground . " 

And  with  reference  to  business  license  regulations  the  court  in  the 
case  of  Horwith  v.  Fresno,  supra,  points  out,  p.  448: 

"The  state  license  implies  permission  to  the 
licensee  to  conduct  his  business  at  any  place  within 
the  state.  This  permission  should  not  be  circum- 
scribed by  local  authorities." 

I  believe  that  there  can  be  no  question  that  the  sale  of 
motor  vehicles  and  the  regulation  thereof  to  prevent  fraud  and  other 
improper  practices  is  as  much  a  matter  of  statewide  concern  as  any 
other  aspect  of  the  regulation  of  motor  vehicles  and  their  use  con- 
tained in  the  Vehicle  Code,  and  I  believe  it  is  equally  clear  that 
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there  is  conflict  between  the  ordinances  and  the  statutes.   (See 
46  Am.Jur.,  p.  200;  Helmer  v.  Superior  Court,  48  Cal.App.l40; 
Atlas  Mixed  Mortar  Co.  v.  City  of  Burbank,~""202  Cal.  660;  Horwith 
v.  City  of  Fresno,  supra ;  San  Francisco  v.  Boss,  supra. ) 

The  provisions  of  ordinance  No.  10037  and  Chapter  1319, 
Statutes  of  1957,  are  substantially  identical  and  in  many  of  its 
provisions  the  State  statute  uses  the  language  of  the  ordinance 
verbatim,  plainly  indicative  that  the  ordinance  was  used  as  a  model 
for  the  State  legislation.  The  ordinance  defines  a  motor  vehicle 
dealer  and  provides  for  certain  exclusions  from  such  definition. 
This  definition  with  its  exclusions  has  been  adopted  in  the  State 
legislation. 

The  ordinance  requires  a  permit  to  engage  in  business  as  a 
motor  vehicle  dealer;  for  investigation  of  an  applicant  for  a  per- 
mit to  determine  his  fitness  to  engage  in  the  business;  specifies  the 
grounds  for  denial,  suspension,  or  revocation  of  a  permit;  requires 
the  posting  of  a  bond  for  protection  of  the  public;  requires  the 
maintenance  of  a  fixed  place  of  business  and  a  showroom  for  the 
display  of  automobiles;  prohibits  certain  advertisements  and  sales 
and  contains  penal  provisions.  The  State  legislation  regulates  all 
these  matters  in  a  substantially  identical  manner  and  places  all  of 
them  under  State  control.  Thus  the  State  legislation  has  completely 
occupied  the  field  covered  by  the  ordinance,  and  the  ordinance  under 
the  above  cited  legal  principles  will  be  void  and  unenforceable  sub- 
sequent to  the  operative  date  of  Chapter  1319,  Statutes  of  1957, 
which  is  October  1,  1957. 

Likewise,  and  for  the  same  reasons,  the  provisions  of  Sec- 
tion 2  of  ordinance  No.  10038  will  be  void  and  unenforceable  sub- 
sequent to  the  operative  date  of  Chapter  1318,  Statutes  of  1957,  as 
both  the  ordinance  and  the  statute  license,  and  to  some  extent 
regulate,  the  activities  of  motor  vehicle  salesmen  in  substantially 
the  same  manner.  However,  this  State  lav/  does  not  become  operative 
until  July  1,  1958  and  the  ordinance  is  valid  and  could  be  enforced 
until  that  date.  If  it  is  determined  to  continue  this  ordinance  in 
force  until  July  1,  1958,  it  will  have  to  be  amended  in  some  re- 
spects to  make  it  compatible  with  the  new  State  lav;  on  dealers. 

Another  question  raised  by  your  request  is  the  prospective 
enforceability  of  Section  92  of  our  License  Code,  Part  III  of  our 
Municipal  Code,  which  requires  every  motor  vehicle  dealer  to  pay 
a  license  fee  of  $20  per  quarter  for  each  place  of  business  where 
motor  vehicles  are  offered  for  sale,  bought,  exchanged  or  sold.  A 
legal  answer  to  this  question  depends  upon  the  prior  determination 
of  some  factual  questions. 

The  continued  imposition  of  these  fees  cannot  be  justified 
as  the  regulatory  cost  of  the  enforcement  of  ordinance  No.  10037 
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because,  as  pointed  out  above,  the  ordinance  will  not  be  enforceable 
after  October  1,  1957,  and  they  cannot  be  justified  as  a  revenue 
measure  in  view  of  the  prohibition  contained  in  Section  24  of  the 
Charter.   Consequently  they  could  only  be  justified  under  some  other 
aspect  of  the  city's  police  power  which  requires  regulation  or  in- 
spection of  the  dealer's  operations. 

I  would,  therefore,  suggest  that  the  proper  committee  of  the 
Board  hold  a  hearing  to  consider  this  question  as  well  as  all  others 
created  by  the  new  State  legislation.  Following  such  hearing  I  shall 
be  pleased  to  draft  such  amendatory  and  repealing  legislation  as  may 
be  required. 

You  are  thus  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TJB/BJW 


To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention:  Mr.  John  R.  McGrath 
Clerk  of  the  Board 
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SUBJECT:   AMENDMENT  TO  CHARTER  SECTION  125;  ALTERNATE 

FIVE  AND  SIX  DAY  WEEK  PROVISION;  PREMIUM  PAY, 
PLATFORM  MEN  AND  BUS  OPERATORS,  WHEN  REQUIRED. 

Gentlemen : 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"Two  questions  have  been  raised  by  employee  organiza- 
tions concerning  calculation  of  earnings  by  platform 
employees  now  working  five  and  six  days  per  week  in 
alternate  weeks. 

"Please  refer  to  the  second  and  third  paragraphs  of 
section  125  of  the  charter  as  amended  in  1957.  Upon  the 
installation  of  the  five  and  six-day  alternate  weeks  on 
July  1,  work  weeks  were  designated  A  and  B  by  the  Municipal 
Railway  management.  The  first  A  week  started  June  30,  1957 
(Sunday)  and  continued  for  seven  calendar  days.  The  first 
B  week  started  July  7  (Sunday)  and  continued  for  seven 
calendar  days.  Thereafter,  each  Sunday  commenced  a  new 
work  week  of  seven  calendar  days,  alternately  A  and  B. 
Employees  were  assigned  to  runs  selected  or  assigned  on 
the  basis  of  seniority,  working  five  or  six  days  the  first 
week  and  six  or  five  days  in  the  alternate  week  with  two 
days  off  in  the  five-day  week  and  one  day  off  in  the  six- 
day. 

"Twice  each  year  there  Is  a  general  'sign-up'  for  runs, 
based  on  seniority.   Allocation  of  these  new  runs  may  neces- 
sitate a  man  taking  his  day  or  days  off  on  different  days 
than  on  the  former  'run',  either  earlier  or  later  in  the 
calendar  week.  Thus,  in  changing  runs  in  the  first  week 
of  the  new  run  a  man  may  work  more  than  six  consecutive 
days  (day  off  on  former  run  on  Monday  -  day  off  on  new 
run  Wednesday)  but  he  works  only  six  days  in  one  calendar 
week  and  five  days  in  the  alternate  week. 

"Employees  are  claiming  that  in  this  case  the  employee 
is  entitled  to  premium  pay  for  working  more  than  six  con- 
secutive days,  although  admittedly  not  working  more  than 
five  and  six  days  in  the  two  calendar  weeks.  This  request 
has  been  denied. 

"Question  No.  1.   Is  the  city  correct  in  denying  premium 
pay  in  these  cases? 
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"Further,  the  application  of  new  runs  under  the  general 
sign-up  has  produced  this  situation.   A  man  works  the 
final  week  of  his  former  run  which  is  a  six-day  week, 
and  the  first  week  of  the  new  run  is  also  a  six-day 
week.    Therefore,  this  particular  employee  in  shift- 
ing from  one  run  to  another  works  two  consecutive  weeks 
of  six  days  each,  although  in  the  final  two  weeks  of 
the  old  run  and  the  first  two  weeks  of  the  new  run  he 
works  two  weeks  of  five  days  and  two  weeks  of  six  days 
each.   It  also  happens  in  some  cases  that  the  final  week 
of  the  old  run  is  five  days  and  the  first  week  of  the 
new  run  is  five  days,  in  which  event  the  employee  works 
two  consecutive  weeks  of  five  days  each,  but  similarly 
in  the  final  two  weeks  of  the  old  run  and  the  first  two 
weeks  of  the  new  run  the  employee  works  two  weeks  of  five 
days  each  and  two  weeks  of  six  days  each.  When  the 
employee  works  two  consecutive  weeks  of  six  days  each  the 
claim  has  been  made  for  premium  pay  for  the  second  sixth 
day. 

"Question  No.  2.   The  city  has  denied  this  claim  on  the 

grounds  that  schedules  of  the  alternate 
weeks  are  based  on  runs  and  that  when  a 
man  shifts  from  one  run  to  another  his 
alternate  two  weeks  may  also  change  and 
if  so,  he  starts  a  new  alternate  week 
schedule.   Please  advise  us  if  our 
interpretation  is  correct." 

The  second  and  third  paragraphs  of  Charter  Section  125*  as 
amended,  read  as  follows: 

"Persons  employed  as  platform  men  or  bus  operators 
in  the  operating  department  of  the  municipal  railway 
system  shall  be  subject  to  the  following  conditions  of 
employment:  The  basic  hours  of  labor  shall  be  eight 
hours,  to  be  completed  within  ten  consecutive  hours; 
there  shall  be  one  day  of  rest  in  each  week  of  seven 
days;  all  labor  performed  in  excess  of  eight  hours  in 
any  one  day,  or  six  days  in  any  one  week,  shall  be  paid 
for  at  the  rate  of  time  and  one-half. 

"For  the  fiscal  year  beginning  July  1,  1957,  the 
basic  hours  of  labor  shall  be  eight  hours  to  be  completed 
within  ten  consecutive  hours,  provided  however,  in  alter- 
nate weeks,  there  shall  be  two  days  of  rest,  consecutive 
where  practicable,  and  all  labor  performed  in  excess  of 
eight  hours  in  any  one  day,  or  after  a  spread  of  ten  con- 
secutive hours  in  any  one  day,  or  five  days  in  any  one  of 
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such  alternate  weeks,  shall  be  paid  for  at  the  rate  of 
time  and  one-half." 

The  second  paragraph  of  Section  125  was  unchanged  by  the 
Charter  amendment  adopted  by  the  people  in  the  November  election  of 
1956,  and  ratified  by  the  Legislature  in  January  of  1957,  whereas  the 
third  paragraph  is  new  language  added  by  the  amendment. 

OPINION 

Question  No.  1;  From  examination  of  the  quoted  para- 
graphs of  Section  125  it  can  be  seen  that  payment  at  the  rate  of  time 
and  one-half  is  to  be  made  for  all  labor  performed  in  excess  of  six 
days  in  any  one  week,  and,  for  the  fiscal  year  beginning  July  1,  1957, 
in  excess  of  five  days  in  alternate  weeks. 

The  intent  of  the  framers  of  the  1957  amendment  was  to 
effect  the  change  from  a  six  day,  48  hour  basic  work  week  to  a  five 
day,  40  hour  basic  work  week  through  the  use  of  an  intermediate  one 
year  period  of  a  five  and  one-half  day,  44  hour  work  week.  Because 
of  scheduling  difficulties  with  respect  to  half  day  runs  it  was  found 
advisable  to  provide  for  alternate  six  and  five  day  work  weeks,  thus 
averaging  44  hours  a  week  at  straight  time.   Provision  was  also  made 
for  premium  pay  for  all  labor  performed  in  excess  of  five  days  in 
alternate  weeks,  just  as  there  has  been  for  many  years  a  provision 
for  premium  pay  for  all  labor  performed  in  excess  of  six  days  in  any 
one  week.  There  was  no  intention  to  change  railway  practices  of 
determining  eligibility  for  premium  pay. 

I  am  advised  that,  under  the  former  six  day  week  opera- 
tion, when  a  carman  or  bus  operator  worked  a  seventh  consecutive  day 
due  to  a  change  in  runs  and  a  consequent  change  in  the  assigned  day 
off,  premium  pay  was  allowed  for  that  seventh  consecutive  day  even 
though  the  employee  may  have  had  a  day  off  scheduled  later  in  the 
same  calendar  week  in  which  the  seventh  consecutive  day  fell.   Since 
there  was  no  intention  to  change  railway  practices  of  determining 
eligibility  for  premium  pay,  in  drafting  the  Charter  amendment,  the 
question  becomes:  Was  the  former  practice  of  paying  overtime  rates 
for  the  seventh  consecutive  day  of  labor  notwithstanding  a  day  off 
in  the  same  calendar  week  following  the  seventh  consecutive  day  legal 
in  the  light  of  the  second  paragraph  of  Charter  Section  125? 

Legality  of  the  practice  under  the  six  day  week  operation 
turns  upon  whether  the  work  "week"  as  used  in  the  following  language 
from  the  second  paragraph  of  Section  125  means  "calendar  week"  or 
"any  consecutive  seven  day  period": 

"...  there  shall  be  one  day  of  rest  in  each 
week  of  seven  days;  all  labor  performed  in  excess  of 
.  .  .  six  days  in  any  one  week,  shall  be  paid  for  at 
the  rate  of  time  and  one-half." 
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As  an  aid  to  construing  the  word  "week",  the  Government 
Code  of  California  in  Chapter  8,  entitled  "Computation  of  Time, " 
Title  I,  Division  7,    (Government  Code  Section  6805),  provides  as 
follows:   "A  week  consists  of  seven  consecutive  days." 

In  Hernandez  v.  His  Creditors  [l88l],  57  Cal .  333,  a 
statute  required  publication  of  a  certain  notice  at  least  once  a 
week  for  four  successive  weeks.   A  printer's  affidavit  that  a  notice 
under  that  statute  was  published  "at  least  four  consecutive  weeks, 
beginning  on  the  31st  of  October,  1878,  and  ending  on  the  5th  of 
December,  1878,  both  days  inclusive, "  failed  to  meet  the  requirement 
of  the  statute,  since  there  may  have  been  twelve  or  thirteen  days 
between  two  of  the  publications,  and,  if  so,  the  requirement  of 
publication  "at  least  once  each  week"  was  not  met. 

In  Derby  v.  City  of  Modesto,  104  Cal.  515,  a  statute 
required  publication  of  an  ordinance  for  at  least  two  weeks.  Basing 
its  decision  on  the  exact  language  now  found  in  Government  Code 
Section  6805,  the  Supreme  Court  held  that  publication  for  fourteen 
consecutive  days  was  publication  for  at  least  two  weeks. 

An  example  of  the  confusion  in  other  jurisdictions  is 
shown  in  the  case  of  Raum  v.  Leach  [Minn.,  1893],  5^  N.W.  IO58, 
where  it  is  stated: 

"A  week  is  defined  by  all  lexicographers  as 
a  period  of  time  commencing  with  Sunday  and  ending 
with  Saturday  night,  and  also  as  a  period  of  seven 
days'  duration,  without  reference  to  the  time  such 
period  commences.   Therefore  it  need  not  commence, 
necessarily,  on  the  morning  of  the  first  day  of  what 
has  been  denominated  as  the  biblical  week,  but  on 
a  later  day. " 

The  case  of  King  County  v.  City  of  Seattle  [Wash.,  19^1], 
109  Pac.  2d  530,  532,  takes  the  view  that  the  word  "week"  means 
"calendar  week"  and  indicates  that  the  California  rule  is  the 
minority  rule  in  the  United  States. 

In  view  of  the  language  of  Government  Code  Section  6805, 
the  Hernandez  case  and  the  Derby  case,  it  is  my  opinion  that 
California  courts  would  rule  that  the  unqualified  word  "week"  would 
be  held  to  mean  any  period  of  seven  consecutive  days,  and  that  the 
previously  mentioned  practice  of  management  to  pay  time  and  one-half 
for  the  seventh  consecutive  day  of  labor  under  the  former  six  day 
week  operation  was  legal.   The  mere  fact  that  management  has  chosen 
to  designate  alternate  calendar  weeks  as  "A"  or  "B"  weeks  cannot 
change  the  meaning  of  the  word  "week"  in  Charter  Section  125.   Con- 
sequently, it  is  my  opinion  that  under  the  alternate  five  and  six- 
day  week  provision,  if  a  man  has  a  run  calling  for  Tuesday  off  in 
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"A"  weeks  and  Monday  and  Tuesday  off  in  "B"  weeks  and  he  is  assigned 
at  the  end  of  a  "B"  week  to  a  new  run  calling  for  Thursday  off  in 
"A"  weeks  and  Thursday  and  Friday  off  in  "B"  weeks  so  that  he  must 
work  eight  consecutive  days  before  his  new  day  off  on  Thursday,  he 
would  be  entitled  to  premium  pay  on  the  seventh  consecutive  day  of 
labor  (Tuesday),  or  the  day  that  would  have  been  his  regular  day  off 
under  the  former  assignment. 

Conversely,  if  a  man  has  a  run  calling  for  Monday  and 
Tuesday  off  in  "A"  weeks  and  Tuesday  off  in  "B"  weeks  and  he  is 
assigned  at  the  end  of  a  "B"  week  to  a  new  run  calling  for  Thursday 
and  Friday  off  in  "A"  weeks  and  Friday  off  in  "B"  weeks,  so  that  he 
must  work  eight  consecutive  days  before  his  new  days  off  in  "A" 
weeks  of  Thursday  and  Friday,  he  is  entitled  to  premium  pay  for  the 
sixth  and  seventh  consecutive  days  of  labor  (Monday  and  Tuesday) 
since  his  old  run  calls  for  a  five-day  work  week,  the  week  previous 
having  been  a  six-day  work  week. 

Question  No.  2:  Based  on  the  construction  of  the  word 
"week"  employed  In  discussing  your  first  question,  the  same  rule 
would  apply  where  management  permits  a  man  to  change  his  run  to  one 
in  the  opposite  sequence  of  six  and  five-day  weeks.   For  example,  a 
man  has  a  run  calling  for  Sunday  and  Monday  off  in  "A"  weeks  and 
Monday  off  in  "B"  weeks.   At  the  end  of  a  "B"  week  he  is  assigned 
to  a  run  calling  for  Monday  off  in  "A"  weeks  and  Sunday  and  Monday 
off  in  "B"  weeks.  He  is  entitled  to  premium  pay  on  the  sixth  con- 
secutive day  of  labor  (Sunday)  since  that  would  have  been  his  day 
off  had  he  continued  his  former  run.   He  also  would  be  entitled  to 
premium  pay  on  the  seventh  consecutive  day  of  labor  since  that,  too, 
would  have  been  a  premium  day  under  the  former  run.  The  example  you 
pose  in  your  request  cannot  resolve  the  question  in  view  of  the 
statutory  definition  of  the  word  "week"  in  California  and  in  view  of 
the  requirement  that  five  and  six  day  work  weeks  be  alternate. 

You  are  therefore  advised  that  in  answer  to  Question 
No.  1  the  City  is  not  correct  in  denying  premium  pay  in  cases 
covered  by  Question  No.  1. 

In  answer  to  Question  No.  2,  where  management  permits 
men  to  change  from  one  five  and  six-day  week  sequence  to  the  other, 
the  result  Is  still  governed  by  the  meaning  of  the  word  "week"  in 
California  and  the  employee  is  entitled  to  premium  pay  for  the  second 
sixth  day,  when  that  is  the  sixth  consecutive  day  of  labor. 

Respectfully  submitted, 

MMD/WFB  DION  R.  HOLM 

City  Attorney 
To:   Civil  Service  Commission 

151  City  Hall,  San  Francisco  2,  California. 

Attn:   Mr. William  L.  Henderson, 

Personnel  Director  and  Secretary 


OPINION  NO.  1192 
September  30,  1957 

SUBJECT:   SICK  LEAVE  PAY  FOR  MUNICIPAL  RAILWAY  EMPLOYEES, 

ADJUSTMENT  OP  ACCUMULATIONS  WHEN  WORK  WEEK  CHANGED. 

Gentlemen: 

This  office  is  in  receipt  of  a  request  for  opinion  as 
follows: 

REQUEST 

"A  question  has  been  raised  concerning  the  administra- 
tion of  sick  leave  with  pay  benefits  for  platform  employees 
of  the  Municipal  Railway  whose  work  week  was  reduced  from 
six  to  five  and  one-half  days  effective  July  1,  1957;  and 
will  be  reduced  from  five  and  one-half  to  five  days  effective 
July  1,  1958. 

"Section  153  of  the  charter  provides  that  sick  leaves 
(presumably  with  pay)  shall  be  governed  by  rule  of  the 
Civil  Service  Commission,  approved  by  ordinance  of  the 
Board  of  Supervisors,  and  that  such  leaves  may  be  cumula- 
tive, if  not  used  as  authorized,  but  that  the  accumulated 
unused  period  of  sick  leave  shall  not  exceed  six  months 
regardless  of  length  of  service. 

"Pursuant  thereto  the  Civil  Service  Commission  adopted 
a  sick  leave  rule  which  was  approved  by  the  Board  of  Super- 
visors. This  rule  and  ordinance  provide  for  two  weeks  of 
sick  leave  with  full  pay  after  one  year  of  service  (section 
3  of  rule)  and  for  the  accumulation  of  sick  leave  credits 
with  full  pay  at  the  rate  of  two  weeks  for  each  year  of 
service  to  a  maximum  of  six  months  (section  4).   Accord- 
ingly, employees  are  granted  or  accumulate  sick  leave  bene- 
fits at  the  rate  of  two  weeks  for  each  year  of  service. 

"Sick  leave  is  taken  as  needed  for  one  or  more  days 
and  seldom  for  one  or  more  full  weeks.   Sick  leave  is  charged 
against  accumulated  sick  leave  credits  as  taken  and  for  that 
reason  accumulated  sick  leave  credited  to  any  employee  is 
shown  on  our  payroll  auditing  records  as  so  many  days  of 
sick  leave.   At  all  times  these  records  reflect  the  number  of 
weeks  credited  at  the  rate  of  two  weeks'  sick  leave  for  each 
year  of  service  expressed  in  equivalent  number  of  days, 
based  on  the  current  work  schedule  of  the  employee,  less 
sick  leave  charged.   For  example,  an  employee  with  ten 
years  of  service  who  is  currently  working  a  five-day  week 
would  be  shown  on  our  payroll  record  as  having  to  his  credit 
100  days  sick  leave  credits  (less  any  charges),  whereas, 
another  employee  with  ten  years'  service  who  is  currently 
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working  a  six-day  week  would  have  to  his  credit  120  days  of 
sick  leave  (less  charges).  Thus,  if  neither  employee  had 
used  any  sick  leave,  each  would  have  identical  benefits 
accumulated  and  credited  amounting  to  20  weeks'  sick  leave 
with  full  pay. 

"From  time  to  time  work  schedules  are  changed .   Prior 
to  1946  all  wage  rates  were  for  'full  time'  and  salaries 
fixed  for  city  employees  were  for  a  calendar  month.   If  an 
employee  worked  only  11  days  in  a  month  he  was  paid  11/30  or 
11/31  of  the  month's  salary  depending  upon  the  number  of  days 
in  that  month.   If  he  was  docked  for  1  day's  absence,  the 
deduction  was  1/30  or  1/31  of  the  month's  pay.  Until  that 
time  all  sick  leave  credits  were  shown  on  the  basis  of  7  days 
per  week  or  14  days  for  2  weeks.   In  the  example  used  above, 
an  employee  with  10  years'  service  had  to  his  credit  140  days 
of  sick  leave  (less  charges). 

"When  the  city  adopted  the  policy  of  fixing  basic  wage 
schedules  on  a  5-day  40-hour  per  week  basis  in  1946  (with 
provision  for  5-1/2  and  6-day  work  week  with  correspondingly 
higher  salaries  for  positions  designated  in  the  salary  ordi- 
nance), it  was  necessary  to  convert  sick  leave  credits  then 
outstanding  to  a  new  work  week  basis  in  order  to  reflect  the 
number  of  weeks  earned  and  credited.  Employees  with  10  years 
of  service  (20  weeks  of  sick  leave  credits)  thereafter  were 
entitled  to  the  same  20  weeks  of  sick  leave  based  on  the  new 
work  week  of  5,  5-1/2,  or  6  days  per  week  and  the  number  of 
days  were  shown  as  100,  110,  or  120,  depending  upon  the  new 
current  work  schedules,  but  in  all  cases  the  accumulated  credits 
provided  the  identical  number  of  weeks  of  pay.   Similarly  from 
time  to  time,  employees  are  changed  from  a  5-day  week  to  a  5-1/2 
day  or  6-day  week,  or  from  a  5-1/2  to  a  6-day  week,  or  vice 
versa,  and  in  all  such  cases  the  sick  leave  credits  are  con- 
verted to  correspond  to  the  new  current  work  schedule.   In  all 
Instances  the  number  of  work  weeks  remain  unchanged  on  the 
basis  of  2  weeks  for  each  year  of  service. 

"Representatives  of  the  platform  employees  claim  that  in 
converting  sick  leave  credits  accumulated  by  these  employees  on 
a  6-day  work  week  to  a  5-1/2  day  work  week  we  are  reducing  the 
employees'  sick  leave  credits.   For  instance,  a  platform 
employee  with  10  years  of  service  prior  to  1§46  had  140  days  of 
credits.   In  1946  these  credits  were  converted  to  a  6-day  work 
schedule  or  120  days,  and  beginning  July  1,  1957  he  has  110  days 
and  on  July  1,  1958  he  will  have  100  days  of  credits.   Actually, 
of  course  there  is  no  reduction  in  accumulated  sick  leave 
credits  already  earned  because  in  all  cases  the  number  of  days 
credited  represents  exactly  the  same  number  of  weeks  of  sick 
leave  in  terms  of  current  work  schedules,  i.e.,  2  weeks  for 
each  year  of  service.  The  conversion  to  a  different  number  of 
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days  in  terms  of  current  work  schedules  is  the  only  way  we 
can  administer  the  provision  for  sick  leave  credits  earnable 
at  the  rate  of  2  weeks  for  each  year  of  service. 

"Please:  advise  us  if  in  your  opinion  these  benefits  are 
being  administered  as  provided  under  the  rule  and  ordinance . " 

OPINION 

The  fundamental  basis  upon  which  sick  leave  is  granted  to 
the  employees  of  the  City  and  County  of  San  Francisco  and  the  extent 
to  which  it  may  be  accumulated  is  provided  by  Section  153  of  the 
Charter  which  reads  in  part  as  follows : 

"The  civil  service  commission  by  rule  and  subject  to 
the  approval  of  the  board  of  supervisors  by  ordinance,  shall 
provide  for  leaves  of  absence,  due  to  illness  or  disability, 
which  leave  or  leaves  may  be  cumulative,  if  not  used  as  author- 
ized, provided  that  the  accumulated  unused  period  of  sick  leave 
shall  not  exceed  six  (6)  months,  regardless  of  length  of  service, 
and  provided  further  that  violation  or  abuse  of  the  provisions 
of  said  rule  and  ordinance  by  any  officer  or  employee  shall  be 
deemed  an  act  of  insubordination  and  inattention  to  duties." 

Pursuant  to  Section  153,  the  Civil  Service  Commission, 
through  its  rule-making  power,  has  adopted  a  rule  covering  the  ques- 
tion of  sick  leave  which  has  been  approved  by  ordinance  of  the  Board 
of  Supervisors.   (Rule  32)  This  rule  provides  that  every  City 
employee,  after  a  year's  service,  is  entitled  to  two  weeks'  sick 
leave  with  pay  each  year.   The  rule  contains  the  prohibition  found 
in  Section  153  to  the  effect  that  no  credits  for  sick  leave  may  be 
accumulated  for  a  greater  period  than  six  months.  This  rule  and  the 
language  of  the  Charter  are  not  ambiguous  and  therefore  it  can  be 
concluded  that  it  was  the  purpose  of  the  Civil  Service  Commission 
and  the  Board  of  Supervisors  of  the  City  and  County  of  San  Francisco 
to  give  to  each  employee  an  equivalent  of  two  weeks  with  pay  sick 
leave  for  each  year  of  service  after  the  first  year.   It  also  is 
quite  apparent  that  they  also  intended  that  the  prohibition  of  accum- 
ulations beyond  six  months  be  spelled  out  as  was  done  in  the  rule. 

The  Civil  Service  Commission,  being  a  commission  of  the 
City  and  County  of  San  Francisco,  possesses  no  more  power  than  that 
which  is  granted  to  it  by  the  Charter.   However,  in  the  administra- 
tion of  any  power  delegated  to  it  by  the  Charter,  it  may  administer 
this  power  in  a  reasonable  manner.  The  rule  refers  to  weeks  although 
it  is  generally  recognized,  as  you  point  out  in  your  request,  that 
sick  leave  is  taken  in  days.  Therefore,  in  the  administration  of 
the  sick-leave  rule,  it  has  become  necessary  to  convert  these  weeks 
into  days.  The  practice  that  you  have  established  of  crediting  and 
charging  the  employee  with  sick  leave  by  days  rather  than  by  weeks 
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is  not  inconsistent  with  the  authority  delegated  to  you.   However, 
it  would  appear  that  since  you  and  the  Board  of  Supervisors  have 
discretionary  power  on  this  subject,  an  amendment  to  the  rule 
approved  by  ordinance  which  would  provide  that  credit  and  accumula- 
tion be  recorded  by  days  rather  than  weeks,  would  authenticate  the 
manner  in  which  you  are  presently  administering  your  rule. 

Nothing  in  the  Charter,  the  rule  or  ordinance  provides 
that  sick  leave  earned  and  accumulated  can  be  diminished  in  any 
way  except  by  the  employee  using  it.  Thus,  under  the  Charter,  the 
rule  and  ordinance,  the  only  way  in  which  you  can  charge  the  accum- 
ulated sick  leave  of  the  employee  with  having  been  used  would  be 
where,  as  the  result  of  information  secured  from  departments,  you 
find  that  he  is  actually  off  sick  with  pay.  There  is  nothing  in  the 
Charter  which  would  authorize  you  to  refigure  the  method  whereby 
previously  earned  sick  leave  has  been  accumulated  and  in  this  refig- 
uring  reduce  the  number  of  days  already  credited  to  the  employee.  It 
is  my  opinion,  and  I  so  advise  you,  although  I  am  mindful  of  the 
action  taken  by  you  in  19^-6,  that  the  only  restriction  on  the  accum- 
ulation of  sick  leave  by  an  employee  is  that  contained  in  the  Char- 
ter which  prohibits  any  accumulation  of  sick  leave  in  excess  of  six 
months.   Accordingly,  you  have  no  authority  to  reduce  the  accumula- 
tions of  the  employee  because  of  the  change  of  his  work  week.   How- 
ever, you  do  have  authority  to  adjust  any  City  employee's  accumula- 
tions so  that  they  do  not  exceed  the  six  months '  accumulation  pro- 
vided for  in  Section  153  of  the  Charter,  as  measured  by  the  new 
work  week.   Consequently,  if  in  your  review  of  the  employees  of  the 
railway  you  determine  that  the  number  of  days  of  sick  leave  accum- 
ulated by  an  employee  would  now  permit  him  to  be  off  sick  with  pay 
for  a  greater  period  than  six  months,  measured  by  his  current 
weekly  work  schedule,  you  should  adjust  his  accumulations  accord- 
ingly.  Other  than  this  adjustment,  you  lack  authority  under  the 
Charter  to  reduce  accumulated  sick  leave  on  the  basis  of  a  change 
of  the  work  week  of  the  employee . 

Respectfully  submitted, 


BJW/WFB 


DION  R.  HOLM 
City  Attorney 


To:   Civil  Service  Commission 
151  City  Hall 
San  Francisco  2,  California 


Attn:   William  L.  Henderson 

Personnel  Director  and  Secretary 


OPINION  NO.    1195. 
October  2,    1957 

SUBJECT:      POWER    OF  BOARD   OF  EXAMINERS   OF  DEPARTMENT    OF   PUBLIC 
WORKS  TO  OVERRULE  DIVISION   OF  FIRE   PREVENTION  AND 
INVESTIGATION   REGARDING  ESTABLISHMENT   OF   GASOLINE 
DISPENSING  UNITS  AS   SET    OUT    IN  THE  BUILDING  CODE 
OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO. 

Gentlemen: 

You  have  requested   an   opinion   of  the   City  Attorney  as 
follows: 

REQUEST 

"The  Chief  of  the  Division  of  Fire  Prevention  and 
Investigation  has  denied  a  permit  to  establish  Gasoline 
Dispensing  Units  on  the  lower  level  of  the  proposed 
Civic  Center  Underground  Storage  Garage,  located  under 
the  Plaza  of  the  Civic  Center. 

"Reason  for  such  denial:   The  San  Francisco  Building 
Code,  Article  16,  Section  1613,  paragraph  5>  reads: 
•There  shall  be  no  facilities  for  gasoline  handling  or 
filling  operation  in  any  basement  or  sub-basement  storage 
garage  or  parking  structure  where  the  entire  floor  is 
below  grade.' 

"The  Board  of  Examiners  of  the  Department  of  Public 
Works,  established  by  Article  8,  Section  806,  of  the 
Building  Code,  overruled  the  Chief  of  the  Division  of 
Fire  Prevention  and  Investigation  after  hearing  the  case, 
thereby  permitting  the  establishment  of  gasoline  dispens- 
ing units  below  grade. 

"It  is  the  contention  of  the  Chief  of  the  Division 
of  Fire  Prevention  and  Investigation  that: 

(a)  The  Board  of  Examiners  of  the  Department  of 
Public  Works  does  not  have  the  right  or  authority  to 
set  aside  or  modify  'A  STANDARD  SAFETY  REQUIREMENT,' 
in  this  case  prohibiting  the  establishment  of  t-rasoline 
Dispensing  Units  in  'basements  and  sub-basements  of 
storage  garages  or  parking  structures  where  the  entire 
floor  is  below  grade.' 

(b)  The  Board  of  Examiners  of  the  Department  of 
Public  Works  may  not  modify  'A  STANDARD  SAFETY  REQUIRE- 
MENT' as  stated  in  Article  8,  Section  806,  sub-section 
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A,    paragraph  2,    of  the   Building  Code,   which   states: 
'It   is   the    intent   of   this    section   that  new  materials, 
new  methods   and    types   of   construction,    which  do  not 
comply  with  the    standards   of   safety  established   by 
this  Code,    shall    in   no   event  be   approved. ' 

"Does   the   board   of  Examiners  of  the  Department  of 
Public  Works  have   the   authority  to   overrule   a  decision 
set  down  by  the  Chief  of  the  Division   of  rire   Prevention 
and    Investigation   on   a  matter   considered    'A   STANDARD 
SAFETY  REQUIREMENT, ■    based    on   the    safety   of  the   public?" 

OPINION 

Building  Code,  Part  II,  Chapter  I  of  the  San  Francisco 

Municipal  Code,  Article  8,  §806(a)  reads  as  follows: 

"There  is  hereby  created  a  Board  of  Examiners,  con- 
sisting of  five  (5)  members  who  are  qualified  by  experi- 
ence and  training  to  pass  upon  matters  pertaining  to 
building  design  and  construction.   Its  functions  shall  be: 

1.  To  determine  whether  specific  new  materials,  new 
methods  and  types  of  construction  comply  with  the 
standards  of  safety  established  by  this  Code;  and 
to  recommend  the  approval  or  disapproval  of  such 

new  materials,  new  methods  and  types  of  construction; 

2.  To  determine  whether  variances  from  the  requirements 
of  this  Code  should  be  approved  for  specific  cases 
where  new  materials,  new  methods  and  types  of  con- 
struction are  not  involved,  and  where  the  enforce- 
ment of  compliance  therewith  would  result  in  un- 
reasonable hardship; 

It  is  the  intent  of  this  section  that  new 
materials,  new  methods  and  types  of  construction, 
which  do  not  comply  with  the  standards  of  safety 
established  by  this  Code,  shall  in  no  event  be 
approved;  but  that  the  requirements  of  this  Code, 
other  than  those  involving  such  standards  of 
safety,  may  be  waived  under  the  circumstances 
hereinafter  set  forth; 

3.  To  determine  reasonable  interpretations  of  the 
provisions  of  this  Code. 

The  term  'Standards  of  Safety,'  as  used  in  this  section, 
shall  mean  the  general  degree  of  safety  conforming  to  the 
provisions  of  this  Code  as  required  to  safeguard  life  or 
limb,  health  and  public  welfare." 


OPINION  NO.  1193 
October  2,  1957 
Page  3. 


Article  16,  §l6l3(e)  5  of  the  Building  Code  is  as  follows: 

"There  shall  be  no  facilities  for  gasoline  handling 
or  filling  operations  in  any  basement  or  sub -basement 
storage  garage  or  parking  structure  where  the  entire 
floor  is  below  grade." 

Section  301  of  the  Building  Code  reads  as  follows: 

"It  shall  be  unlawful  for  any  person,  the  owner  or 
his  authorized  agent,  as  defined  in  Section  302,  to 
commence  or  proceed  with  the  construction,  alteration, 
repair,  moving  or  demolition  of  any  structure  either 
private,  public,  municipal,  State  or  federal  in  San 
Francisco  without  first  obtaining  a  building  permit 
therefor  from  the  Central  permit  Bureau,  approved  by 
the  Superintendent." 

Fire  Code,  Part  II,  Chapter  IV  of  the  San  Francisco 

Municipal  Code  reads  as  follows: 

"SEC.  31^4- 

(1)   Gasoline  shall  not  be  kept  or  stored  below  the 
first  floor  of  any  garage,  or  automobile  sales  department, 
except  that  which  is  contained  in  the  fuel  tank  of  auto- 
mobiles stored  therein;" 

"SEC.  313-   The  storing  or  keeping  of  gasoline  or  the 
installation,  erection,  alteration,  replacement,  repair 
or  use  of  any  gasoline  pump,  underground  gasoline  tank, 
pipe,  appliances  or  devices  used  in  connection  with  the 
storage  or  handling  of  gasoline  in  a  public  garage,  com- 
mercial garage  or  automobile  sales  department  shall  not 
be  undertaken  until  a  permit  has  been  granted  by  the 
Chief  of  the  Division  of  Fire  Prevention  and  Investigation. 
The  Chief  of  the  Division  of  i'ire  Prevention  and  Investi- 
gation may  refuse  to  grant  and  may  revoke  such  permit  for 
non-compliance  with  the  provisions  of  this  Article." 


"SEC.  312, 


(a)  VJritten  permission  must  be  received  from  the 
Chief  of  the  Division  of  Fire  Prevention  and  Investiga- 
tion of  the  -fire  Department  before  storing  or  keeping 
gasoline  in  or  for  any  public  garage,  commercial  garage 
or  automobile  sales  department." 
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"SEC.  310.   It  shall  be  unlawful  for  any  person, 
firm,  company  or  corporation  hereafter  to  establish, 
operate  or  maintain  a  public  garage,  commercial  garage 
or  automobile  sales  department  within  the  limits  of 
the  City  and  County  of  San  Francisco  without  first  ob- 
taining a  permit  therefor  from  the  Chief  of  the  Fire 
Department  in  accordance  with  the  provisions  of  the 
ordinance  establishing  procedure  by  departments  and 
officers  for  the  issuance,  transfer  and  revocation  of 
permits  and  licenses,  .  .  .  .  " 

The  Charter  of  the  City  and  County  of  San  Francisco, 

§38,  reads  as  follows: 

"SECTION  38.   The  bureau  of  fire  prevention  and 
public  safety  under  the  jurisdiction  of  the  fire  com- 
mission is  hereby  established.   The  commission  shall 
detail  to  said  bureau  from  the  uniformed  force  of  the 
department  an  officer  to  have  charge  of  said  bureau 
and  such  other  personnel  as  it  may  deem  necessary,  .  .  . 
The  bureau  shall  inspect  all  structures  and  premises 
to  determine  whether  or  not  compliance  is  being  had 
with  statutes  and  ordinances  relative  to  fire  preven- 
tion, fire  protection  and  firespread  control,  and  the 
protection  of  persons  and  property  from  fire.   It  shall 
enforce  said  statutes  and  ordinances  and  shall  report 
violations  to  departments  having  jurisdiction. 

"The  bureau  shall  examine  the  application,  plans 
and  specifications  for  the  erection,  and  for  alterations 
or  repairs  estimated  to  exceed  ty 1,000  in  cost,  of  any 
structure  or  premises  subject  to  the  statutes  and  ordin- 
ances referred  to  in  this  section.   The  bureau  shall  by 
written  report,  filed  with  the  superintendent  of  build- 
ing inspection,  approve  such  plans  and  specifications, 
or  report  to  said  superintendent  the  particulars  wherein 
non-compliance  exists,  and  upon  modification  of  the  ap- 
plication, plans  and  specifications  to  comply  therewith, 
the  bureau  shall  inform  said  superintendent  of  its  ap- 
proval.  No  permit  for  alteration  or  repair  exceeding 
$1,000  in  cost,  or  for  erection,  shall  be  issued  unless 
said  approval  is  given. 

"The  fire  commission,  relative  to  permits  subject 
to  issuance  or  revocation  by  the  chief  of  department, 
shall,  by  regulation,  prescribe  such  duties  of  the 
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bureau  of  fire  prevention  as  it  shall  deem  appropriate. 
Any  structure  or  premises  wherein  there  exists  any  viola- 
tion of  statutes  and  ordinances  referred  to  in  this  section, 
or  which  is  maintained  or  used  in  such  manner  as  to  en- 
danger persons  or  property  by  hazard  of   fire,  explosion 
or  panic  and  any  structure  or  premises  hereafter  constructed, 
altered  or  repaired  in  violation  of  said  statutes  and  or- 
dinances is  hereby  declared  to  be  a  public  nuisance,  and 
it  shall  be  the  duty  of  the  bureau  to  prosecute  abatement 
proceedings."1 

"Every  statute  and  code  section  should  be  construed  with 
reference  to  its  purpose  and  the  objects  intended  to  be  accom- 
plished by  it.  The  language  will  be  so  interpreted,  if  possible, 
as  to  aid  the  design  and  intent  of  the  legislature,  and  to  effec- 
tuate the  evident  objects  and  purposes  of  the  law."   (23  Cal.  Jur. 
76ij.-765«)   In  enacting  §  1613(e)  5>  the  board  of  Supervisors  obvious- 
ly felt  that,  in  order  to  safeguard  life,  limb,  health  and  public 
welfare,  there  should  be  no  facilities  for  gasoline  handling  or 
filling  operations  in  any  storage  garage  or  parking  structure 
"where  the  entire  floor  is  below  grade." 

It  is  my  understanding  that  the  proposed  Civic  Center 
parking  facilities  and  gasoline  dispensing  units  will  be  entirely 
below  the  street  level.   In  my  opinion,  therefore,  §  1613(e)  5 
does  apply  to  the  proposed  Civic  Center  underground  storage  garage. 

The  fact  that  the  parage  will  be  a  City -owned  structure 
does  not  exempt  it  from  the  provisions  of  §l6l3(e)  5«  for  5301 
declares  it  to  be  unlawful  for  any  person  to  commence  construction 
of  any  structure,  "private,  public  (or)  municipal,"  without  first 
obtaining  a  building  permit  therefor  from  the  Central  Permit 
Bureau  approved  by  the  Superintendent  of  the  Bureau  of  Building 
Inspection.  And  § 301+  provides: 

"The  application,  plans  and  specifications  shall  be 
received  by  the  Central  Permit  Bureau  and  referred,  for 
such  approvals  as  are  within  their  respective  jurisdic- 
tions, to  the  Department  of  City  Planning,  the  Bureau  of 
Building  Inspection,  the  Bureau  of  rire  Prevention  and 
Public  Safety,  the  Bureau  of  Engineering  and  other  inter- 
ested departments  and  bureaus.   If  approved,  each  approval 
shall  be  endorsed  in  writing  on  the  applications  by  the 
interested  departments  or  bureaus.   When  such  plans  and 
specifications  are  found  to  be  in  conformity  with  the  re- 
quirements of  this  Code  and  all  other  laws  and  ordinances 
applicable  tnereto,  and  are  approved  by  the  Superintendent, 
the  Central  Permit  Bureau  shall  issue  a  permit  for  the 
specified  construction  upon  receipt  of  the  required  permit 
fees. 
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It  is  therefore  clear  that  public  and  municipal  struc- 
tures hereafter  constructed  are  required  to  conform  to  the  provi- 
sions of  the  Building  Code. 

The  next  question  is  whether  the  Board  of  Supervisors  in 
enacting  §l6l3(e)  5  intended  to  establish  a  "standard  of  safety" 
as  that  term  is  used  in  §806.  As  used  in  §806  the  term  "standards 
of  safety"  means  "the  general  degree  of  safety  conforming  to  the 
provisions  of  this  Code  as  required  to  safeguard  life  or  limb, 
health  and  public  welfare."  Section  1613(e)  $  is  quite  clearly  a 
provision  which  the  Board  felt  was  necessary  to  safeguard  life, 
limb,  health  and  public  welfare.   It  therefore  prescribes  a  stand- 
ard of  safety. 

If  §l6l3(e)  5>  does  prescribe  a  standard  of  safety,  can 
the  Board  of  Examiners  grant  a  variance  from  its  terms?   Section 
806  states  that  "types  of  construction  which  do  not  comply  with  the 
standards  of  safety  established  by  this  Code  shall  in  no  event  be 
approved;  but  that  the  requirements  of  this  Code,  other  than  those 
involving  such  standards  of  safety,  may  be  waived.  '.    T71   It  is  my 
opinion,  therefore,  that  the  Board  of  Examiners  cannot  waive  the 
provisions  of  §  1613(e)  $. 

The  next  question  is  whether  the  Central  Permit  Bureau 
can  issue  a  building  permit  where  the  Board  of  Examiners  has  re- 
commended to  the  Superintendent  of  the  Bureau  of  Building  Inspec- 
tion the  approval  of  such  permit,  but  the  Bureau  of  E  ire  Preven- 
tion and  Public  Safety  has  not  given  its  approval  thereto. 

Section  301  of  the  Building  Code  requires  as  a  condition 
precedent  to  the  commencement  of  construction  of  any  structure, 
that  a  building  permit  be  obtained  from  the  Central  Permit  Bureau, 
approved  by  the  Superintendent  of  the  Bureau  of  Building  Inspection . 

Section  806(d)  of  the  Building  Code  provides: 

"(d)  Board' s  authority  with  respect  to  applications 
for  variances  from  Code  requirements.  Where  new  materials, 
new  methods  and  types  of  construction  are  not  involved, 
the  Board  (of  Examiners)  shall  have  authority  to  consider 
the  application  for  a  permit  the  approval  of  which  would 
require  a  variance  from  the  provisions  of  this  Code. 

"If  the  Board  finds  that  such  variance  will  not  result 
in  a  condition  less  safe  and  less  desirable  from  the  view- 
point of  public  welfare  than  would  result  from  the  enforce- 
ment of  compliance  with  such  provisions,  it  shall  recommend 
to  the  Superintendent  the  approval  of  such  permit.   Upon  re- 
ceipt of  such  recommendation,  the  Superintendent  shall  ap- 
prove such  permit.   The  Board  may  attach  to  such  recommenda- 
tions any  conditions  which  public  safety  and  welfare  may 
require,  and  the  Superintendent  in  approving  such  permit 
shall  incorporate  such  conditions  therein." 
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But  Charter  §38  provides  that  the  Bureau  of  Fire  Preven- 
tion and  Public  Safety  shall  examine  the  application,  plans  and 
specifications  for  the  erection  of  any  structure  which  is  subject 
to  "ordinances  relative  to  fire  prevention,  fire  protection  and 
fire-spread  control,  and  the  protection  of  persons  and  property 
from  fire."   Section  38  goes  on  to  provide  that  if  the  plans  and 
specifications  comply  with  such  ordinances,  the  Bureau  of  Fire 
Prevention  and  Public  Safety  shall  inform  the  Superintendent  of 
the  Bureau  of  Building  Inspection  "of  its  approval"  but  that  "no 
permit  .  .  .  for  erection  shall  be  issued  unless  such  approval  is 
given." 

In  my  opinion  §  1613(e)  5  of   the  Building  Code,  is  an 
"ordinance  relative  to  fire  prevention,  fire  protection  and  fire- 
spread  control  and  the  protection  of  person  and  property  from  fire." 
See  also  § 31I4-  (1)  of  the  -f'ire  Code  providing  that  "Gasoline  shall 
not  be  kept  or  stored  below  the  first  floor  of  any  garage,  .  .  ." 
The  fact  that  §  1613(e)  5  is  found  in  the  Building  Code,  rather  than 
in  the  Fire  Code,  of  course,  does  not  mean  that  it  is  not  an  "ordi- 
nance relative  to  fire  prevention,  fire  protection  and  fire-spread 
control,  and  the  protection  of  persons  and  property  from  fire," 
within  the  meaning  of  Charter  § 38 •   See,  for  example,  the  Building 
Code  provisions  relative  to  fire  escapes,  fire  hoses,  and  fire  re- 
sistive construction. 

Hence  the  bureau  of  Fire  Prevention  and  Public  Safety 
acts  within  its  jurisdiction  when  it  refuses  to  give  its  approval 
to  plans  and  specifications  because  of  non-compliance  with  5  1613(e) 
5«   Since  Charter  §38  provides  that  ;,No  permit  .  .  .  for  erection 
shall  be  issued  unless  said  approval  (of  the  bureau  of  Fire  Pre- 
vention and  Public  Safety)  is  given,"  the  Central  Permit  Bureau 
may  not,  without  the  approval  of  the  bureau  of  Fire  Prevention  and 
Public  Safety,  issue  a  building  permit. 

Your  specific  question  is  whether  the  board  of  Examiners 
can  overrule  the  Bureau  of  Fire  Prevention  and  Public  Safety  in 
the  premises,  and  cause  the  issuance  of  a  building  permit  without 
the  Bureau' s  approval.  As  seen  above  the  answer  is  no;  the  Board 
of  Examiners  cannot  override  the  provisions  of  the> Charter. 

The  question  suggests  itself:  If  the  Board  of  Examiners 
cannot  waive  the  provisions  of  §  1613(e)  5*  how  can  gasoline  dis- 
pensing units  legally  and  safely  be  placed  in  the  proposed  Civic 
Center  underground  storage  garage?  The  answer  is  that  the  Board 
of  Supervisors  will  have  to  amend  its  ordinances  to  permit  sub- 
grade  installation  of  such  units.  Presumably  this  would  be  done 
only  if  the  Bureau  of  Fire  Prevention  and  Public  Safety  found 
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that  this  would  not  endanger  persons  Or  property  by  hazard  of  fire, 
explosion  or  panic. 

Action  amending  the  Building  Code  has  been  taken  by  the 
Board  of  Supervisors  but  as  other  questions  were  asked  by  you  this 
opinion  is  deemed  necessary. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   San  Francisco  Fire  Department 
Room  2,  City  Hall 
San  Francisco  2 

Attention:  Albert  E.  Hayes,  Acting  Chief 
Division  of  Fire  Prevention 
and  Investigation 


PRK/GEB 
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SUBJECT:      TELEGRAPH  HILL  APARTMENTS,    MONTGOMERY  &  UNION,   APPLICATION 
FOR  EXTENSION    OP  TIME"   TO   PREPARE   PLANS  AND   SPECIFICATIONS 
PRIOR  TO  ISSUANCE   OF   BUILDING   PERMIT;    AUTHORITY  OF  BOARD 
OF   PERMIT  APPEALS   TO  GRANT  EXTENSION;   EFFECT   OF   ORDINANCE 
NO.    971+7    PLACING  HEIGHT   LIMITATION   IN  THE  AREA  AS  APPLIC- 
ABLE TO   PROPOSED  STRUCTURE. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"On  March  22,  1956,  application  No.  183802  was 
filed  for  a  building  permit  to  construct  a  Type  1,  11-story 
apartment  building  on  the  west  side  of  Montgomery  Street 
50'  south  of  Union.   Plans  filed  with  the  application  were 
of  a  preliminary  nature,  incomplete  in  many  respects.   The 
application  was  disapproved  by  the  Department  of  City  Plan- 
ning on  April  5,  1956,  with  the  notation  'Disapproved  by  CPC 
h/S/S^   under  CA  Opinion  No.  SJj.fJ.'   The  application  was  also 
disapproved  by  the  Bureau  of  Building  Inspection  on  the  same 
date  with  the  notation  'Plans  incomplete,  insufficient 
information.'   The  application  was  further  disapproved  by 
the  Superintendent  of  the  Bureau  of  Building  Inspection  on 
the  same  day. 

"Appeal  was  then  taken  from  the  ruling  of  the 
Director  of  Public  Works,  and  on  May  9,  1956,  tat©  Board  of 
Permit  Appeals  overruled  the  Director  and  ordered  the  permit 
granted  with  the  following  stipulation  -  'That  final  plans 
be  approved  by  City  Structural  Engineer,  and  that  all  require- 
ments of  other  involved  city  departments  to  be  noted  on 
application  be  complied  with.   (Planning  Department  disapproval 
only  overruled  in  this  decision)'. 

"On  July  9,  1956,  Frank  A.  Dill,  Attorney  at  Law, 
wrote  to  Mr.  Sherman  P.  Duckel,  Director  of  Public  Works, 
stating  in  part,  'On  July  9,  1956,  Ordinance  No.  97^4-7  became 
effective.   This  ordinance  establishes  a  I4.0 »  height  limitation 
for  buildings  at  1155  Montgomery  Street.  A  study  of  the  law 
indicates  that  it  would  now  be  illegal  to  issue  a  permit  to 
construct  said  11-story  apartment  house.   It  is  also  my 
opinion  that  the  order  of  the  Board  of  Permit  Appeals  dated 
May  29,  1956,  in  respect  to  Application  No.  183802  is  not 
proper  and  is  not  binding  on  your  department.' 
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"The  Bureau  of  Building  Inspection  is  now  in  receipt 
of  a  letter  dated  May  6,  1957*  from  John  W.  C-loe,  Architect 
for  the  Telegraph  Hill  Realty  Corp,,  requesting  an  extension 
of  time  in  order  to  prepare  final  plans  and  specifications 
for  the  erection  of  the  proposed  apartment  building. 

"Your  opinion  is  therefore  requested  on  the  following: 

" 1.  May  the  Department  of  Public  Works  grant  an  extension 
of  time  to  the  Telegraph  Hill  Realty  Corp.  to  prepare 
the  plans  and  specifications  i^hich  will  be  required 
before  a  building  permit  is  issued,  or  may  an  extension 
of  time  be  granted  by  the  Department  of  Public  Works 
only  on  a  permit  already  issued? 

"2.  Was  the  Board  of  Permit  Appeals  acting  within  its 

discretionary  authority  in  overruling  the  Director  on 
the  disapproval  of  Application  183802  with  the  stipula- 
tions noted  and,  if  so,  should  the  request  for  extension 
of  time  be  addressed  to  the  Board  of  Permit  Appeals? 

"3«  Does  the  Board  of  Permit  Appeals  have  the  authority  to 
grant  the  requested  extension  of  time? 

"I|.  Will  Ordinance  Ho.  97i+7  restricting  the  height  of 

structures  in  this  location  to  I4.O'  be  applicable  to 
this  proposed  structure  in  accordance  with  Mr,  Dill's 
contention?" 


OPINION 

(Section  references  herein  are  to  the  Building  Code, 
both  old  and  new,  unless  otherwise  indicated.   The  new  Building 
Code  took  effect  May  6,  19£6.) 

Answer  to  Question  1; 

Section  3OI4.  of  the  Building  Code  provides  for  an  exten- 
sion of  time  only  after  a  permit  has  been  issued.   I  find  no  other 
applicable  provision  dealing  with  extenyions  of  time.  You  are 
therefore  advised  that  the  Department  of  Public  Works  can  grant 
an  extension  of  time  only  on  a  permit  already  issued. 
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Answer  to  Question  7L\_ 

Section  302  requires  the  filing  of  "complete"  sets  of 
plans  and  specifications.   But  the  Harch  22,  1956,  application 
(#183802)  evidently  contemplated  the  issuance  of  a  permit  on  the 
basis  of  "preliminary  drawings"  under  Section  305  since  the 
letter  of  Hay  6,  1957*  to  which  you  refer,  requests  an  extension 
of  time  to  prepare  "final  plans  and  specifications."   Likewise, 
the  permit  which  the  Board  of  Permit  Appeals  on  Hay  9,  1956 > 
ordered  to  be  granted  was  evidently  a  permit  under  Section  305 
based  on  preliminary  drawings  only,  because  the  so-called  "stipula- 
tion" to  which  you  refer  contemplates  the  filing  of  "final  plans." 

There  was  apparently  a  difference  of  opinion  between 
the  Superintendent  of  the  Eureau  of  Building  Inspection  and  the 
Board  of  Permit  appeals  over  whether  the  plans  were  complete 
enough  to  pass  for  preliminary  drawings  under  Section  305»  Under 
Charter  Section  39  the  Board  of  Permit  Appeals  has  wide  discretion 
in  such  matters  (Lindell  Co.  y.  Board  of  Permit  Appeals,  23  Cal. 
2d  303>  315) »  and  there  is  a  rebuttable  presumption  that  the  Board 
regularly  performed  its  official  duty.   (C.C.P.  §1963,  subd.  15) 
Of  course,  the  Board  of  Permit  Appeals  cannot  violate  the  plain 
provisions  of  the  law.   The  Board  of  Supervisors,  not  the  Board 
of  Permit  Appeals,  is  the  City's  legislative  body. 

Although  the  plans  were  incomplete,  it  is  nevertheless 
possible  that  they  were  complete  enough  to  warrant  the  Board  of 
Permit  Appeals'  ordering  the  permit  granted  on  the  basis  of 
"preliminary  drawings"  as  provided  in  Section  305.   On  the  facts 
supplied  in  your  letter  I  cannot  say  that  the  Board  of  Permit 
Appeals  exceeded  the  authority  conferred  upon  it  by  Charter 
Section  39. 

In  the  second  part  of  Question  2  you  ask:  If  the  Board 
of  Permit  Appeals  acted  within  its  discretion  in  ordering  the 
permit  to  be  granted,  should  the  request  for  extension  of  time  be 
addressed  to  the  Board  of  Permit  Appeals? 

When  the  Board  of  Permit  Appeals  on  Hay  9,  1956,  ordered 
that  the  building  permit  be  granted,  this  order  was,  of  course, 
subject  to  the  payment  of  the  required  permit  fee  (§306)  within 
a  reasonable  time.   This  fee  being  paid,  the  permit  would  ordinarily 
issue  forthwith,  and  it  would  in  all  cases  expire  within  90  days 
thereafter,  unless  an  extension  of  time  were  granted  by  the 
Superintendent  of  the  Bureau  of  Building  Inspection  under  Section 
30i|..   Your  request  indicates  that  no  permit  has  been  issued  to  date. 
The  reason  for  this  apparently  is  the  failure  of  the  applicant  to 
pay  the  permit  fee. 
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Charter  Section  39  does  not  confer  power  on  the  Board 
of  Permit  Appeals  to  ^rant  an  extension  of  time.   Nor  does  any 
applicable  ordinance.  Therefore,  in  my  opinion,  the  answer  to 
the  second  part  of  your  Question  2  is  "No." 

Answer  to  Question  _3. : 

For  the  reason  just  stated  the  Board  of  Permit  Appeals 
does  not  have  authority  to  grant  the  requested  extension  of  time. 

Answer  to  Question  l+t 

In  my  opinion,  Ordinance  No.  971+7  (which  is  §603  of  the 
Building  Code),  restricting  to  1+0  feet  the  height  of  any  building 
to  be  erected  in  the  designated  areas,  is  or  is  not  applicable  to 
the  proposed  structure,  depending  upon  (1)  whether  the  30-day 
notice  required  by  Section  108  of  the  new  Building  Code  was  given 
to  the  Director  of  Public  Works  that  the  plans  were  "substantially 
completed"  on  Hay  6,  19£6,  and,  if  so,  (2)  whether  the  Director 
finds  that  the  plans  were  "substantially  completed"  on  that  date. 

The  fact  that  the  Board  of  Permit  Appeals  has  determined 
that  the  plans  were  sufficient  to  meet  the  requirements  of  "prelim- 
inary plans,"  and  hence  warranted  issuance  of  a  permit  under 
Section  305>  is  not  controlling  on  the  Director  in  making  his 
determination  whether  the  plans  were  "substantially  completed" 
under  Section  108. 

If  no  permit  fee  (§306)  has  been  paid  since  the  Board 
of  permit  Appeals  made  its  order  of  hay  9,  1956>  this  fact  could 
be  taken  into  account  in  determining  whether  the  plans  were 
substantially  completed  on  May  6,  195&.   The  matter  is  one  within 
the  Director's  wise  discretion. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

GEB/WPB 

TO:   MR.  SHERMAN  P.  DUCKEL 

Director  of  Public  Works 

260  City  Hall 

San  Francisco  2,    California 


OPINION  NO.  HS5 
October  3,  1957 


SUBJECT:   WHETHER  AUTHORITY  EXISTS  FOR  INITIATION 

OP  REWARD  SYSTEM  TO  IMPLEMENT  ENFORCEMENT 
OF  ANTI-LITTERBUG  STATUTES. 


Dear  Sir: 
follows: 


This  office  is  in  receipt  of  a  request  for  an  opinion  as 

REQUEST 


"At  the  meeting  of  the  Board  of  Supervisors  on 
Tuesday,  September  3rd,  Supervisor  McAteer  called  the 
Board's  attention  to  an  article  in  the  September-October 
issue  of  Motorland,  which  is  attached  hereto,  wherein  it 
states  that  after  September  10th  public  jurisdictions  can 
post  signs  offering  rewards  for  information  leading  to 
the  arrest  and  conviction  of  any  person  who  tosses  litter 
on  any  street,  highway  or  grounds. 

"Supervisor  McAteer  is  desirous  of  knowing  if,  in 
your  opinion,  the  present  regulations  contained  in  the 
Park  and  Police  Codes  are  sufficient  to  permit  the  posting 
of  signs  offering  a  reward  for  information  that  would  lead 
to  the  arrest  and  conviction  of  the  so-called  'litter  bug1, 
and  afford  sufficient  grounds  for  the  prosecution  of  such 
persons. 

"If  you  are  of  the  opinion  that  additional  legisla- 
tion is  required  on  the  subject  it  will  be  appreciated  if 
you  will  cause  it  to  be  prepared  and  submitted  to  Super- 
visor McAteer." 

OPINION 

Whether  the  City  and  County  of  San  Francisco  can  establish 
a  reward  system  to  implement  enforcement  of  Municipal  Code  sections 
was  considered  in  my  Opinion  No.  11^.0,  dated  March  23»  1950.   I  there- 
in stated  the  general  rule  that  "a  municipal  corporation  may  offer 
rewards  for  the  apprehension  and  conviction  of  offenders  against  local 
regulations,"  but  express  authorization  from  the  State  must  exist  to 
empower  local  governing  bodies  to  utilize  the  reward  system  against 
violators  of  California  penal  laws.   Thus,  the  appropriate  method  of 
providing  for  the  giving  of  rewards  in  connection  with  the  arrest  and 
prosecution  of  so-called  "litter  bugs"  rests  upon  a  determination  of 
what  statute  is  being  violated. 

Deposit  of  rubbish  on  public  property  is  declared  to  be  a 
misdemeanor  by  the  Park,  Health  and  Police  Codes.   (Part  II,  Chapter 
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VI,  Article  5,  Section  58,  Municipal  Code;  Part  II,  Chapter  VIII, 
Article  1,  Section  33,  Municipal  Code;  Part  II,  Chapter  V,  Article  6, 
Section  280,  Municipal  Code)   However,  the  prohibitions  established 
by  these  sections  of  local  law  are  embraced  within  the  terms  of 
Section  37l+b  of  the  California  Penal  Code,  which  provides  as  follows: 

" 3 7ifb .   Placing  or  dumping  offensive  matter  on  high- 
ways, private  property,  parks,  etc.   It  shall  be  unlawful 
to  place,  deposit  or  dump,  or  cause  to  be  placed,  deposited 
or  dumped,  any  garbage,  swill,  cans,  bottles,  papers,  ashes, 
refuse,  carcass  of  any  dead  animal,  offal,  trash  or  rubbish 
or  any  noisome,  nauseous  or  offensive  matter  in  or  upon  any 
public  or  private  highway  or  road,  including  any  portion  of 
the  right  of  way  thereof,  or  in  or  upon  any  private  property 
into  or  upon  which  the  public  is  admitted  by  easement  or 
license,  or  on  any  private  property  without  the  consent  of 
the  owner,  or  in  or  upon  any  public  park  or  other  public 
property  other  than  property  designated  or  set  aside  for 
such  purpose  by  the  governing  board  or  body  having  charge 
thereof.  Any  person,  firm  or  corporation  violating  the 
provisions  of  this  section  shall  be  guilty  of  a  misdemeanor. 

"No  portion  of  this  section  shall  be  construed  to 
restrict  a  private  owner  in  the  use  of  his  own  private 
property." 

This  paramount  law  governs  (In  Re  Sic,  73  Cal.  lJLj.2,  lij.  Pac. 
i|05),  and  its  effectiveness  may  be  implemented  by  the  Board  of  Super- 
visors pursuant  to  Section  37i|a,  Penal  Code,  which  provides  that: 

"Any  city  or  county  may  offer  and  pay  rewards  for 
the  giving  of  information  leading  to  the  arrest  and  con- 
viction of  any  person  for  a  violation  of  Section  37^b  of 
this  code."   (Stats.  1957,  c  1125,  p.  1826,  §1) 

You  are  accordingly  advised  that  the  express  authorization 
quoted  next  above  permits  the  City  and  County  of  San  Francisco  to  post 
signs  offering  a  reward  for  the  giving  of  information  which  leads  to 
the  arrest  and  conviction  of  any  person  who  deposits  trash  or  litter 
in  violation  of  Section  37J|b  of  the  Penal  Code.  An  ordinance  designed 
to  accomplish  this  result  has  been  prepared  and  is  attached  hereto  for 
your  consideration. 

Respectfully  submitted, 

OIW/TJB  DION  R.  HOLM 

City  Attorney 
To:   Board  of  Supervisors 

235  City  Hall,  San  Francisco 

Attn:  Mr.  Robert  J.  Dolan 
Form  of  ordinance  attached. 


AN  ORDINANCE  ENACTED  PURSUANT  TO  THE  PROVISIONS  OP  SECTION  371ja,  PENAL 
CODE  OP  CALIFORNIA,  AUTHORIZING  THE  OFFER  AND  PAYMENT  OF  REWARDS  TO 
THOSE  WHO  GIVE  INFORMATION  LEADING  TO  THE  ARREST  AND  CONVICTION  OF 
PERSONS  VIOLATING  SECTION  37lj.b,  PENAL  CODE  OF  CALIFORNIA. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

Section  1.  REWARD*  Any  person  who  gives  information  leading  to 

the  arrest  and  conviction  of  any  person  for  a  violation  of  Section 

37Ub»  Penal  Code  of  the  State  of  California,  as  it  relates  to  public 

property  of  the  City  and  County  of  San  Francisco,  shall  receive  as  a 

reward  from  the  City  and  County  of  San  Francisco  the  sum  of  $25>0.00. 

Section  2.   PAYMENT .  The  Controller  is  hereby  authorized  and 

directed  to  pay  from  any  appropriation  for  the  payment  of  rewards  the 

sum  of  $250.00  to  each  informant  certified  to  by  the  Mayor  of  the 

City  and  County  of  San  Francisco. 

Section  3.   PUBLICATION  OF  OFFER.   Publication  of  this  offer  may 

be  made  through  the  posting  of  signs  by  any  department  head  from  funds 

appropriated  to  his  department  for  that  purpose. 


APPROVED  AS  TO  FORM: 

DION  R.  HOLM,  City  Attorney 

By 


Deputy  City  Attorney 


OPINION  NO.  1196 
October  3,  1957 

SUBJECT:  AIRPORT  -  OBLIGATION  OF  LICENSEE  WHEN  NEW  LEASE 
CANCELS  LICENSE  AND  ALLOWS  LICENSE  PRIVILEGE  AS 
PART  OP  RENTAL  CONSIDERATION. 

Dear  Sir: 

I  am  in  receipt  of  your  recent  request  for  an  opinion 
whether  Standard  Oil  Company  of  California  (hereinafter  called 
SOCO),  a  lessee  at  San  Francisco  International  Airport,  is  liable 
for  the  payment  of  license  charges  for  use  of  certain  common  use 
facilities  under  the  conditions  briefly  recited  in  the  above  subject. 

The  Facts 

City  and  Pan  American  Airways,  Inc.  (hereinafter  called 
Pan  Am)  entered  into  a  lease  on  October  16,  1945*  of  the  subject 
lands  and  easements  at  the  San  Francisco  International  Airport. 

On  July  16,  1946,  Pan  Am  subleased  subject  lands  and  ease- 
ments to  Standard  Oil  Company  of  California. 

On  May  10,  1947,  Pan  Am  assigned  said  sublease  to  City. 

On  November  30,  1950,  the  Public  Utilities  Commission  by 
its  Resolution  11,182  established  a  "Schedule  of  Rates  and  Charges" 
for  certain  Airport  uses  which  rates  and  charges  were  approved  by 
the  Board  of  Supervisors  Resolution  IO628  (Series  of  1939)  on 
December  18,  1950.  The  said  rates  and  charges  became  effective  on 
January  1,  1951. 

Said  schedule  of  rates  and  charges,  in  part,  included  Part 
XII,  which  imposed  a  charge  of  $25  per  month  for  a  license  permitting 
the  running  of  one  or  more  pipe  lines  from  the  wharf  to  a  designated 
tank  farm  area. 

Said  schedule  also  included  Part  XIV  which  imposed  a 
charge  of  $5  per  month  for  a  license  permitting  the  running  of  one 
or  more  pipe  lines  from  said  designated  tank  farm  area  to  a  con- 
sumer' s  leased  area,  and  an  additional  charge  of  $2.50  per  month  for 
permission  to  extend  such  pipe  lines  from  one  to  another  consumer's 
leased  area. 

Also  this  Schedule  of  Rates  and  Charges  provides  in 
Section  7  of  Part  I: 

"General  Provisions:   Except  as  otherwise  provided,  or 
amended  by  agreement,  the  Public  Utilities  Commission  here- 
by adopts  the  following  rates  and  charges  for  the  use  of  the 
facilities  and  services  of  the  San  Francisco  Airport." 
(Emphasis  supplied.) 

Up  to  the  date  of  this  Opinion,  Parts  XII  and  XIV  of  said 
Schedule  of  Rates  and  Charges  have  not  been  repealed  or  superseded 
by  action  of  said  Commission  and  approval  of  said  Board,  and  there- 
fore, said  rates  and  charges  are  and  have  been  since  their  said 
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effective  date,  in  full  force  and  effect. 


On  June  16,  195^,  City  and  SOCO  entered  into  a  lease  of 
land  at  the  Airport  which  included  the  areas  and  granted  the 
privileges  contained  in  the  said  licenses  issued  to  it  under  said 
Parts  XII  and  XIV. 

The  lease  terms  provide  generally  for  the  lease  of  lands 
and  easements  for  pipe  line  purposes  which  are  described  by  metes 
and  bounds,  and  set  forth  right-of-way  easements  from  the  origin  of 
the  fuel  line  at  the  wharf  in  Sea  Plane  Harbor  to  the  ultimate  dis- 
tribution points  at  the  piers  and  concourses  of  the  new  Terminal 
Building,  duplicating  the  routes  referred  to  in  the  aforesaid 
licenses. 

The  lease  terms  further  provide,  in  Section  1  on  page  7: 

"It  is  understood  and  agreed  that  the  rental  herein  set  forth 
is  the  sole  charge  to  be  made  for  the  rights  of  Lessee  here- 
under, including,  without  limiting  the  generalities  hereof, 
the  receipt,  sale  and  delivery  of  aviation  petroleum  products, 
the  use  of  said  wharf  and  the  transportation  of  petroleum 
products  across  the  same,  and  the  use  of  the  additional  rights 
of  way  referred  to  in  Section  6  hereof;  no  through  put  or 
other  charge  or  levy  in  addition  to  the  rental  provided  herein' 
shall  be  imposed  on  Lessee  or  its  customers  by  City  for  any 
of  said  rights,  including  the  right  of  Lessee  to  deliver  said 
products  through  its  pipe  lines  and  connecting  pipe  lines  of 
its  customers." 

Lease  Section  6,  referred  to  in  the  preceding  quotation, 
is  quoted: 

"Lessee  shall  have  the  use  and  enjoyment  of  suitable  additional 
rights  of  way  over  lands  within  the  Airport  not  otherwise 
available  to  Lessee,  after  consent  of  Commission  has  first  been 
..obtained,  at  locations  and  in  a  manner  to  be  first  approved 
by  the  Airport  Management,  for  the  purpose  of  enabling  Lessee 
to  install  and  maintain  conduits,  ducts,  pipes  and  wires,  and, 
incidental,  pumps,  motors,  tanks,  pits,  filters  and  other  equip- 
ment and  devices  which  are  or  may  be  necessary  or  convenient 
in  connection  with  Lessee's  fuel  distribution  system,  including 
the  right  to  extend  pipe  line  to  fueling  locations  of  customers." 

The  lease  terms  further  provide,  in  Section  2  thereof,  the 
applicable  part  of  which  is  quoted,  as  follows: 

"As  of  the  commencing  date  of  this  lease,  any  existing  lease, 
license,  permit  or  other  agreement  between  the  parties  hereto, 
or  any  existing  sublease,  the  subleasor's  interest  in  which  is 
held  by  City  and  the  sublessee's  interest  in  which  is  held  by 
Lessee,  affecting  the  herein  demised  premises  shall  terminate." 
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The  Question 

In  view  of  the  aforesaid  facts  and  quotations  is  Standard  Oil 
Liable  to  Citj/  for  said  license  charges  from  the  date  on  which  it 
entered  into  said  lease  with  City  (June  lo,  lb-54)  until  .September  1, 
1>54,  or,  in  fact,  any  other  future  date. 

OPINION 

It  is  my  opinion  that  Standard  Oil  is  not  liable  to  City  for 
any  of  said  license  charges  for  any  period  extending  beyond  the  date 
of  said  lease. 

My  opinion  is  based  on  the  interpretation  of  the  language  con- 
tained in  the  new  1954  lease  and  in  the  General  Provisions  of  the 
1951  Schedule  of  Airport  Rates  and  Charges  as  hereinabove  quoted. 

The  afore-quoted  excerpts  from  the  lease  clearly,  explicitly 
and  expressly  indicate  that  it  was  the  intention  of  the  parties 
thereto  to  enter  into  a  new  lease  of  Airport  lands  including  the 
rights  of  way  and  the  rights  and  privileges  formerly  granted  under 
said  licenses,  and  that  all  previous  leases  and  subleases  between 
the  parties  as  well  as  licenses  granted  to  Standard  Oil  be  termi- 
nated concurrently  with  the  execution  of  the  new  lease.   One  land 
rental  only  was  agreed  upon,  which,  in  legal  effect,  is  a  combina- 
tion of  land  rental  and  consideration  for  the  rights  and  privileges 
granted.   The  afore-quoted  "General  Provisions"  of  the  1951  Schedule 
of  Airport  Rates  and  Charges  clearly  excludes  Standard  Oil  from  the 
applicability  of  the  rates  and  charges  here  involved  because  the 
City  and  Standard  Oil  "have  otherwise  provided"  for  the  payment  and 
use  of  the  subject  common  use  facilities. 

"The  language  of  a  contract  is  to  govern  its  interpre- 
tation, if  the  language  is  clear  and  explicit,  and  does  not 
involve  an  absurdity"  (Civ.  Code  §1638). 

"A  contract  must  receive  such  an  interpretation  as  will 
make  it  lawful,  operative,  definite,  reasonable,  and  capable 
of  being  carried  into  effect,  if  it  can  be  done  without 
violating  the  intention  of  the  parties"  (Civ. Code  §1643). 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM, 
JEB/MMD  City  Attorney. 

TO:  MR.  BELFORD  BROWN, 

Manager,  San  Francisco 

International  Airport 
San  Francisco,  California 
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SUBJECT:  MEANING  OF  "QUORUM"  IN  SECTION  8(c)  OP  ORDINANCE  AGAINST 
DISCRIMINATORY  EMPLOYMENT  PRACTICES;   WHAT  CONSTITUTES  A 
LEGAL  QUORUM;   EFFECT  OF  MAJORITY  VOTE  OF  PERSONS  CONSTI- 
TUTING QUORUM. 

Dear  Sir: 

We  are  In  receipt  of  your  request  for  an  opinion  concerning 
the  definition  of  the  word  "quorum"  as  used  in  the  ordinance  in 
question. 

REQUEST 

"The  second  meeting  of  this  Commission  was  held 
yesterday  afternoon  and  lasted  for  almost  two  hours , 
because  the  principal  purpose  of  the  meeting  was  to 
get  a  full  discussion  from  all  of  the  Commissioners 
of  certain  methods  of  procedure  in  the  ordinary 
routine  work  of  the  Commission.  The  Chairman  ex- 
pressed himself  as  not  wanting  to  monopolize  the 
decisions  with  respect  to  the  way  the  Commission 
should  function,  and  desired  a  full  expression  of 
views  from  the  members . 

"Among  the  questions  which  arose  is  the  following 
Subdivision  .(c)  of  Section  8  of  the  ordinance  found  at 
the  middle  of  Page  11  of  the  printed  pamphlet,  which 
contains  this  provision: 

"'(c)  In  case  of  failure  to  eliminate  the 
unlawful  employment  practice  by  the  means 
provided  in  Section  8(b),  a  quorum  of  the 
Commission  shall  convene  for  the  purpose  of 
reviewing  the  matter  and  shall,  by  concilia- 
tion and  mediation,  endeavor  to  eliminate  the 
discrimination  charged...' 

"Mr.  Francois  stated  that  he  had  been  present  at  the 
debates  before  the  Supervisors  when  this  ordinance  was  under 
consideration  and  that  he  was  satisfied  that  the  word  'quorum' 
was  intended  to  mean  action  by  the  whole  Commission  instead  of 
by  four  members  which  would  ordinarily  constitute  a  quorum. 
The  Chairman  stated  that  the  ordinance  in  its  language  men- 
tioned only  a  quorum,  and  that  in  the  ordinary  run  of  cases 
a  quorum  would  be  four  out  of  seven. 

"This  is  a  problem  that  is  almost  certain  to  arise, 
and  probably  before  very  long,  and  the  Commission  voted 
yesterday  to  submit  this  question  to  yourself  for  an 
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opinion.  To  state  the  question  concisely,  it  is  as  follows: 

"What  was  the  intent  of  the  Supervisors  in  using 

the  word  'quorum'  in  the  clause  quoted  above? 

Did  they  mean  that  the  Commission  of  seven  members 

should  act  and  that  a  vote  of  a  quorum  would  suffice, 

or  did  they  mean  that  a  quorum  of  the  Commission, 

namely  four  members ,  should  sit  as  a  panel  of  the 

Commission?" 

OPINION 

The  word  "quorum"  means  that  number  of  members  of  a  body 
which.,  when  legally  assembled,  will  enable  that  body  to  transact  its 
proper  business . 

People  vs.  Dale,  79  C.A.  2d  370  at  375; 

Blackstone ' s  Commentaries,  8th  ed . , 
OXFORD  (177»),  at  page  351 J 

Ballentine's  Law  Dictionary,  2d  ed..,  1080. 

Unless  expressly  defined  otherwise,  "quorum"  means  a 
majority  of  the  members  of  the  body. 

Mano  vs.  City  of  Clifton, 
14  N.J.  Super.  100, 
81  A.  2d  369  at  370. 

Applying  the  foregoing  definitions  to  the  section  in 
question,  it  follows  that  a  majority  of  the  Commissioners  "shall 
convene  for  the  purpose  of  reviewing  the  matter  and  shall,  by  con- 
ciliation and  mediation,  endeavor  to  eliminate  the  discrimination 
charged . " 

Since  the  Commission  consists  of  seven  members  (see  Sec- 
tion 6(a)),  a  majority  would  consist  of  four  or  more  members.  View- 
ing the  legislative  intendment  in  this  light,  it  would  be  an  unwar- 
ranted refinement  to  talk  in  terms  of  a  "quorum"  of  a  "quorum" .   In 
my  opinion,  the  Board  of  Supervisors  has  stated  that  a  majority  of 
the  Commission  shall  act  for  the  purposes  set  forth  in  Section  8(c). 
Certainly,  therefore,  a  lesser  number  than  four  cannot  act  as  a 
body  for  these  purposes. 

It  is  fundamental  that  when  a  quorum  is  present,  absent 
express  statutory  injunction  to  the  contrary,  the  vote  of  a  majority 
of  those  present  is  sufficient  for  valid  action. 

Martin  vs.  Ballinger,  25  C.A.  2d  435- 
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In  conclusion,  you  are  therefore  advised  as  follows 

1.  That  four  or  more  Commissioners  are  required 
to  be  present  for  a  valid  meeting  under 
Section  8(c)  of  the  ordinance; 

2.  That  at  any  such  Section  8(c)  meeting,  a 
quorum  being  present s   a  majority  vote  of 
the  members  present  would  constitute  valid 
action; 

3.  That  the  number  of  Commissioners  so  conven- 
ing under  Section  8(c)  is  not  restricted  to 
four  but  consists  of  four  or  more. 

You  are  advised  accordingly. 


Respectfully  submitted. 


GPA/TJB 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  John  D.  Sullivan 
Executive  Secretary 

Commission  on  Equal  Employment  Opportunity 
Room  205,  City  Hall 
San  Francisco j  California 


OPINION  NO.  1198 
October  10,  1957 


SUBJECT:   VALIDITY  AND  REGULARITY  OF  ADOPTION  OF  RESOLUTION 
NO.  18152  (SERIES  OF  1939),  ENTITLED  "RESOLUTION 
APPROVING  REDUCTION  IN  PROPOSED  SITE  OF  DOUBLE 
ROCK  LOW-RENT  HOUSING  PROJECT  OF  THE  HOUSING 
AUTHORITY  OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO 
AND  APPROVING  SAID  REDUCED  SITE,  LOCATION  OF  UNITS, 
SAID  PROJECT  AND  ITS  SITE  AND  BOUNDARIES,  AS  AMENDED, 
AND  AMENDING  RESOLUTION  NO.  14292." 

Gentlemen: 

This  will  acknowledge  your  request  for  an  opinion  as  to 
whether  Resolution  No.  18152  (Series  of  1939),  entitled  "RESOLUTION 
APPROVING  REDUCTION  IN  PROPOSED  SITE  OF  DOUBLE  ROCK  LOW -RENT  HOUSING 
PROJECT  OF  THE  HOUSING  AUTHORITY  OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  AND  APPROVING  SAID  REDUCED  SITE,  LOCATION  OF  UNITS,  SAID 
PROJECT  AND  ITS  SITE  AND  BOUNDARIES,  AS  AMENDED,  AND  AMENDING  RESO- 
LUTION NO.  14292,"  was  validly  adopted  by  the  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco  and  whether  such  resolution 
is  legally  sufficient  as  to  form. 

OPINION 

After  careful  examination  of  all  details  related  to  your 
inquiry,  I  advise  you  that  Resolution  No.  18152  (Series  of  1939), 
entitled  "RESOLUTION  APPROVING  REDUCTION  IN  PROPOSED  SITE  OF  DOUBLE 
ROCK  LOW -RENT  HOUSING  PROJECT  OF  THE  HOUSING  AUTHORITY  OF  THE  CITY 
AND  COUNTY  OF  SAN  FRANCISCO  AND  APPROVING  SAID  REDUCED  SITE,  LOCA- 
TION OF  UNITS,  SAID  PROJECT  AND  ITS  SITE  AND  BOUNDARIES,  AS  AMENDED, 
AND  AMENDING  RESOLUTION  NO,  14292"  was  validly  adopted  by  the  Board 
of  Supervisors  of  the  City  and  County  of  San  Francisco  and  is  legally 
sufficient  as  to  form. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


lsm/bjw 


TO:  Housing  Authority 
440  Turk  Street 
San  Francisco  2,  California 


OPINION  NO.  1199 
October  14,  1957 


SUBJECT:   APPLICABILITY  OF  SECTION  505^  OF  THE  WELFARE  AND 

INSTITUTIONS  CODE  AND  SECTION  27706  OF  THE  GOVERN- 
MENT CODE  TO  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO 
REGARDING  PUBLIC  DEFENDER'S  REPRESENTATION  OF 
MENTALLY  ILL  PERSONS 

Dear  Sir: 

You  have  asked  my  opinion  as  to  whether  Section  505^, 
Welfare  and  Institutions  Code,  and  Section  27706,  Government  Code, 
as  amended,  apply  to  the  Public  Defender  of  the  City  and  County  of 
San  Francisco,  particularly  as  these  sections  relate  to  the  appoint- 
ment of  the  Public  Defender  as  the  representative  of  alleged 
mentally  ill  persons. 

Section  505^,  Welfare  and  Institutions  Code,  has  been 
amended  as  follows  (changes  underscored): 

"The  alleged  mentally  ill  person  shall  be  present 
at  the  hearing,  and  if  he  has  no  attorney,  the  judge 
may  appoint  an  attorney  to  represent  him,  or  if  a  re- 
quest is  made  for  an  attorney  by  the  alleged  mentally 
ill  person,  the  judge  shall  appoint  an  attorney  to 
represent  him  and  in  a  county  where  there  is  no  public 
defender  fix  the  compensation  to  be  paid  byThe  county 
for  such  services,  or  the  judge  may  order  the  county 
public  defender  to  represent  him  at  the  hearing  if  he 
determines  the  person  is  not  financially  able  to  employ 
counselT" 

Section  27706  of  the  Government  Code  has  also  been  amended 
as  follows  (changes  underscored): 

"The  public  defender  shall  perform  the  following 
duties : 


(d)  Upon  order  of  the  court,  he  shall  represent 
any  person  who  is  not  financially  able  to  employ  counsel 
in  proceedings  under  Chapter  4  of  Part  1  of  Division  6 
and  under  Chapter  1  of  Part  1  of  Division  6  of  the  Welfare 
and  Institutions  Code." 

OPINION 

The  Public  Defender  is  a  county  officer.  While  the  Public 
Defender  is  not  specifically  enumerated  as  a  county  officer  in  Sec- 
tion 24000  of  the  Government  Code,  subdivision  (t)  of  said  section 
provides  that  "such  other  officers  as  are  provided  by  law  may  also 
be  county  officers." 
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Section  27700  of  the  Government  Code  provides  as  follows: 

"The  board  of  supervisors  of  any  county  may  establish 
the  office  of  public  defender  for  the  county  ..." 

The  Charter  of  the  City  and  County  of  San  Francisco  is 
framed  under  Article  XI,  Section  8-1/2  of  the  State  Constitution, 
which  authorizes  the  charter  for  a  consolidated  city  and  county  to 
provide  therein  "the  manner  in  which,  the  method  by  which,  the  times 
at  which,  and  the  terms  for  which  the  several  county  .  .  .  officers 
.  .  .  whose  compensation  is  paid  by  such  .  .  .  city  and  county,  .  .  . 
shall  be  elected  or  appointed." 

Pursuant  to  the  authority  of  said  Article  XI,  Section  8-1/2 
of  the  Constitution,  the  Charter  of  the  City  and  County  of  San 
Francisco,  in  Section  33,  has  established  the  office  of  public 
defender  as  an  elective  office.   Section  4  of  the  Charter  provides 
that  "the  officers  of  the  city  and  county  shall  be  the  officers 
elected  by  the  vote  of  the  people"  arid,  therefore,  our  Public  Defender 
is  an  officer  of  the  city  and  county. 

As  stated  above,  however,  the  Public  Defender  is  in  fact 
an  officer  who  performs  county  functions  and  is,  therefore,  a  county 
officer.   See  Kahn  v.  Sutro,  114  Cal .  316,  at  326,  where  the  court 
stated: 

"San  Francisco  is,  therefore,  both  a  city  and  a 
county,  and,  although  the  boundaries  of  the  two  bodies 
corporate  are  coincident,  the  electors  within  this 
territory  vote  for  officers  whose  authority  and  functions 
are  derived  exclusively  from  the  charter  of  the  city,  and 
also  for  officers  whose  powers  and  duties  are  prescribed 
by  general  laws,  and  upon  which  the  charter  is  silent. 
It  must  follow  from  this  that  some  of  its  officers  are 
city  officers  and  others  are  county  officers.  There  is 
nothing  unusual  or  inconsistent  in  this.  The  'government' 
of  the  city  is  municipal,  and  the  officers  who  are  to 
exercise  that  government  are  municipal  officers,  but  the 
territory  in  which  that  government  is  exercised  is  still 
a  part  of  the  state,  and  for  all  purposes  other  than 
municipal  government,  is  subject  to  its  control,  with  the 
right  on  the  part  of  the  state  to  authorize  the  election 
therein  of  such  officers  as  may  be  required  to  execute  its 
general  laws,  or  to  perform  such  functions,  disconnected 
with  the  municipal  government,  as  may  pertain  to  the 
government  of  the  state.   It  would  not  be  contended,  if 
the  city  was  only  a  portion  of  the  county,  or  if  a  county 
should  be  composed  entirely  of  incorporated  cities,  that 
the  state  would  be  precluded  from  authorizing  the  election, 
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by  the  voters  of  the  county,  of  officers  to  carry  out 
those  provisions  of  Its  laws  which  pertain  to  the 
state  at  large,  and  which  have  no  connection  with  muni- 
cipal affairs;  and  this  rule  is  not  changed  where  the 
county  consists  of  a  single  city  instead  of  several. 
Althou gh  the  same  body  of  voters  choose  the  different 
officers,  the  functions  of  the  officers  chosen  by  them 
are  distinct  in  their  nature,  and  the~~character  of  the 
officers  must  be  determined  by  the  source  of  their 
authority  and  the  functions  they  are  to  exercise." 
(Emphasis  added) 

In  the  case  of  Galli  v.  Brown,  110  C.A.2d  764,  dealing  with 
the  District  Attorney  as  a  county  officer,  the  court  said: 

"It  is  elementary  law  that  a  charter  provision 
relating  to  county  officials  is  valid  only  if  author- 
ized by  the  state  Constitution.  In  this  respect,  the 
authority  as  to  consolidated  cities  and  counties  must 
be  found  if  it  exists  in  article  XI  of  the  Constitu- 
tion, and  particularly  in  section  8-1/2.  There  are 
many  cases  holding  that  San  Francisco  cannot  regulate 
county  officers  unless  authority  is  found  in  section 
8-1/2.  .  . 


"Section  8-1/2  of  Article  XI  in  no  way  authorizes 
a  consolidated  city  and  county  to  fix  the  liability 
of  its  county  officers  ..."   (Emphasis  of  the  Court) 

Similarly,  it  may  be  stated  that  Section  8-1/2  of  Article 
XI  in  no  way  authorizes  a  consolidated  city  and  county  to  limit  or 
restrict  the  duties  of  a  county  officer  which  have  been  definitely 
established  by  statute. 

This  is  expressly  recognized  in  effect  by  Section  18  of  the 
Charter  of  the  City  and  County  of  San  Francisco,  which  provides  that 
each  county  officer  must  discharge  all  duties  imposed  by  the  general 
laws  upon  such  an  officer.  Section  18  of  the  Charter  reads  as  fol- 
loi\rs : 

'Each  county  officer  shall  have  all  the  powers 
conferred  and  shall  discharge  all  the  duties  imposed 
by  general  laws  upon  said  officer  of  a  county  or  a  city 
and  county  of  this  state,  and  shall  have  such  other 
powers  and  duties  as  in  this  charter  specifically  pro- 
vided." 
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Section  18,  as  specifically  applied  to  the  Public  Defender, 
who,  as  has  been  stated,  is  a  county  officer,  definitely  places  upon 
him  the  obligation  to  discharge  such  duties  as  may  be  imposed  upon 
him  by  the  general  laws  of  the  State  of  California. 

You  are  therefore  advised  that  the  amendments  to  Section 
5054,  Welfare  and  Institutions  Code,  and  Section  27706,  Government 
Code,  quoted  above,  definitely  place  upon  the  Public  Defender  the 
duty,  upon  order  of  court,  of  representing  persons  who  are  not 
financially  able  to  employ  counsel  at  proceedings  relating  to  the 
determination  of  the  mental  health  of  such  persons  who  are  alleged 
to  be  incompetent. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

To:  Mr.  Edward  T.  Mancuso 
Public  Defender 
700  Montgomery  Street 
San  Francisco  11 


LSM/BJW 


OPINION  NO.  1200 
October  14,  1957 


SUBJECT:  SAN  FRANCISCO  BAY  AREA  RAPID  TRANSIT  DISTRICT, 
APPOINTMENT  OP  DIRECTORS  BY  MAYOR 

Dear  Sir: 

I  am  In  receipt  of  your  request  for  an  opinion  as  follows: 

REQUEST 

"With  reference  to  Senate  Bill  850,  creating  the 
San  Francisco  Bay  Area  Rapid  Transit  District,  I  desire 
clarification  of  Section  28703  thereof,  reading  in  part 
as  follows: 

"'The  city  selection  committee  of  each  county 
shall  meet  on  October  28,  1957,  at  10  a.m.,  in  the 
chambers  of  the  board  of  supervisors  of  such  county 
for  the  purpose  of  making  the  first  appointments  to 
the  board  of  directors  of  the  district,  ..." 

"Does  this  mean  that  the  city  selection  committee 
(Mayor)  must  appoint  the  candidates  on  this  date,  or  is 
it  merely  to  discuss  the  selection  of  candidates  for 
membership  to  this  District? 

"In  accord  with  Section  28736,  does  the  city  selec- 
tion committee  (Mayor)  have  until  November  15,  1957  the 
right  to  appoint  members  of  the  first  board  of  directors 
of  the  District? 

"Will  you  kindly  render  an  opinion  on  these  two 
questions  at  the  earliest  possible  moment  in  order  to 
comply  with  the  provisions  contained  in  the  afore- 
mentioned sections  of  the  Rapid  Transit  Act." 

OPINION 

Section  28703  of  the  Public  Utilities  Code  to  which  you 
refer  is  contained  in  the  "San  Francisco  Bay  Area  Rapid  Transit  Dis- 
trict Act"  under  a  chapter  the  subject  heading  of  which  is  "Govern- 
ment of  District",  and  under  an  article  the  heading  of  which  is 
"City  Selection  Committees". 

The  context  of  this  Section  28703  includes  designation  of 
October  28,  1957,  as  the  date  upon  which  the  city  selection  committee 
shall  meet  "for  the  purpose  of  making  the  first  appointments  to  the 
board  of  directors  of  the  district,  in  accordance  with  Section  28736. ' 
(emphasis  added) 

Section  28736  of  the  Public  Utilities  Code,  in  accordance 
with  which  the  city  selection  committee  shall  make  first  appointments 
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to  the  board  of  directors  of  the  district,  states  in  part  as  follows: 

"On  or  before  November  15,  1957,  the  city 
selection  committee  of  each  county  within  the  dis- 
trict shall  appoint  as  members  of  the  first  board  of 
directors  of  the  district  the  number  to  be  appointed 
by  it  under  Section  28732." 

It  must  be  noted  that  Section  28703  above  contemplates 
several  members  of  the  "city  selection  committee"  who  shall  meet 
on  October  28  for  the  purpose  of  appointing  first  directors.   In  the 
normal  course  of  events,  any  scheduled  meeting  for  the  purpose  of 
several  persons  agreeing  upon  a  single  course  of  action  presupposes 
discussion,  argument,  possibly  compromise,  and  certainly  a  reasonable 
time  lapse  within  which  agreement  may  be  reached.   The  setting  of  a 
date  upon  which  negotiations  must  be  started  does  not  carry  with  it 
any  implication  that  negotiations  must  be  concluded  on  that  day. 
This  would  be  so  even  in  the  absence  of  provision  that  such  appoint- 
ment must  be  accomplished  in  accordance  with  a  specified  code  section 
which  expressly  states  that  the  appointment  shall  be  made  "on  or 
before  November  15,  1957.  •  ."   (Section  28736,  Public  Utilities 
Code),  thereby  setting  the  maximum  time  within  which  matters  must 
be  concluded. 

A  recognized  rule  of  statutory  construction  is  that: 
".  .  .  the  court  should  always  seek  to  harmonize  and  make  every 
part  of  the  statute  operative.   In  other  words,  no  part  of  a 
statute  .  .  .  should  be  considered  as  mere  surplusage  or  as  devoid 
of  meaning,  if  it  can  possibly  be  avoided."   (Statutory  Construction 
[Interpretation  of  Laws],  Crawford,  Section  200,  page  248) 

To  assume  that  October  28,  1957  is  the  date  upon  which 
appointment  must  be  made  is  to  make  entirely  unintelligible  the 
specific  reference  to  November  15,  1957  as  the  date  on  or  before  which 
appointment  shall  be  made.   Obviously  this  is  not  what  the  legis- 
lature intended.   It  must  be  noted  further  that  Section  28703  deals 
with  other  circumstances  under  which  the  city  selection  committee 
shall  convene  and  contains  provision  for  adjournment  to  a  subse- 
quent time  and  place  when  a  quorum  may  not  be  present  at  any 
scheduled  meeting. 

It  is  therefore  my  opinion  that  Section  28703  relates 
to  general  provisions  for  the  convening  of  the  city  selection  com- 
mittee and  does  not  control  as  to  what  must  be  accomplished  at  any 
such  meeting. 

You  are  therefore  advised  as  follows: 

1.   In  answer  to  your  first  question  the  city  selection 
committee  (Mayor)  need  not  appoint  the  candidates  for  membership 
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to  the  Board  of  Directors  of  the  Bay  Area  Rapid  Transit  District  on 
October  28,  1957. 

2.   In  answer  to  your  second  question,  the  city  selection 
committee  (Mayor)  has  until  November  15,  1957  to  appoint  the  members 
of  the  first  board  of  directors  to  the  Bay  Area  Rapid  Transit  Dis- 
trict, which  said  committee  is  authorized  to  appoint  by  Sections 
28703  and  28736  of  the  Public  Utilities  Code. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

PJD/BJW 

To:   Mr.  Joseph  J.  Allen 
Executive  Secretary 

to  the  Mayor 
City  Hall 
San  Francisco 


OPINION  NO.  1201 
October  17,  1957 


SUBJECT:   DEPOSIT  OF  COUNTY  PAIR  FUNDS;  DEPOSIT  OF  SECURITY  FROM 
BANKS  RECEIVING  SUCH  DEPOSITS 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
relative  to  the  deposit  of  funds  allocated  to  San  Francisco  under 
Section  92  of  the  Agricultural  Code,  which  funds  you  advise  are  in 
an  active  account  in  the  Bank  of  America  N.T.  &  S.A.  to  the  credit 
of  the  County  Fair  Fund. 

You  desire  to  be  advised  as  to  whether  the  provisions  of 
Government  Code  Section  16506  as  amended  in  1957  (Chapter  344, 
Statutes  of  1957)  apply  to  the  deposits  in  the  County  Fair  Fund  and, 
if  so,  should  the  security  be  deposited  with  the  State  Treasurer  or 
the  County  Treasurer. 

OPINION 

The  money  for  County  Fair  Funds  is  apportioned  by  the 
Department  of  Finance  from  funds  appropriated  by  the  Legislature  to 
the  county  under  the  provisions  of  Section  92  of  the  Agricultural 
Code,  which  provides  in  part  as  follows: 

"...  The  county  or  district  agricultural  asso- 
ciation shall  deposit  such  money  in  a  separate  bank 
account  approved  by  the  Director  of  Finance  in  accord- 
ance with  the  provisions  of  Section  16506  of  the 
Government  Code .  .  .  . " 

The  deposit  of  County  Fair  Funds  is  therefore  governed  by  Section 
I6506  of  the  Government  Code.   Section  I6506  of  the  Government  Code 
was  amended  in  1957  (Chapter  344,  Statutes  of  1957)  to  read  as 
follows: 

"All  money  belonging  to  or  in  the  custody  of  the 
State  under  the  control  of  any  state  officer  or  employee, 
other  than  the  Treasurer,  except  petty  cash  funds  author- 
ized by  the  Department  of  Finance,  shall  be  deposited  in 
such  state  or  national  banks  in  this  State  and  under  such 
conditions  as  the  Director  of  Finance  prescribes.  Banks 
receiving  such  deposits  shall  be  required  to  deposit  with 
the  Treasurer  the  same  security  as  is  required  by  this 
chapter  for  deposits  made  by  the  Treasurer." 

The  reference  to  Treasurer  in  said  Section  16506  is  to  the  Treasurer 
of  the  State  of  California  and  not  to  the  County  Treasurer. 
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You  are  therefore  advised  as  follows: 

1.  Section  16506  of  the  Government  Code  as  amended  in 
1957  applies  to  the  deposits  in  the  County  Fair  Fund;  and 

2.  The  security  required  from  banks  receiving  such 
deposits  must  be  deposited  with  the  State  Treasurer  and  not  with 
the  County  Treasurer. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


AOS/BJW 


To:   John  J.  Goodwin,  Treasurer 
110  City  Hall 
San  Francisco  2 


OPINION  NO.  1202 
October  23,    1957 


SUBJECT:   PASSAGE  OF  ORDINANCES  MAKING  SUPPLEMENTAL 
APPROPRIATIONS  FROM  SURPLUS;  MEETING 
DATE  SPECIFIED  IN  CHARTER  SECTION  80  IS 
DIRECTORY  AND  NOT  MANDATORY 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows : 

REQUEST 

"Section  80  of  the  Charter  reads  in  part  as  follows: 

"'Such  surplus  shall  be  taken  into  account 
as  revenue  of  the  ensuing  fiscal  year;  provided, 
however,  that  any  such  surplus  created  in  the 
fiscal  year  1933-34  or  created  or  existing  in 
any  subsequent  fiscal  year  may  be  appropriated 
by  the  board  of  supervisors  at  the  last  meeting 
of  such  board  in  any  month,  by  means  of  an 
ordinance  designated  as  a  supplemental  appro- 
priation ordinance,  on  the  recommendation  of  the 
chief  administrative  officer,  or  any  board,  com- 
mission or  elective  officer,  respectively,  and 
the  approval  and  submission  by  the  mayor  of  a 
supplemental  budget  estimate  or  request,  in  the 
same  manner  and  subject  to  the  same  conditions, 
except  time,  as  provided  in  this  charter  for  the 
submission  and  approval  of  the  annual  budget  and 
the  appropriation  ordinance . ' 

"Will  you  please  advise  me  as  to  whether  the  directive 
that  the  Board  of  Supervisors  act  at  its  last  meeting  in 
any  month  is  mandatory  or  permissive.  If  mandatory,  should 
passage  for  second  reading  or  final  passage  be  voted  at 
the  last  meeting  in  any  month?" 

OPINION 

Generally,  statutory  provisions  which  are  jurisdictional 
or  relate  to  the  essence  of  the  thing  to  be  done  are  construed  as 
being  mandatory,  while  those  provisions  which  merely  fix  a  mode  of 
proceeding  and  a  time  for  the  performance  of  official  acts  in  order 
to  secure  order,  system  and  dispatch  of  the  public  business  are  con- 
strued as  directory.  See:  Crane  v.  Board  of  Supervisors,  176  A.  2d 
360;  Derby  v.  City  of  Modesto,  104  Cal .  515;  Ryan  v.  Byram,  4  Cal.  2d 
596;  Fairfield-Suisun  Seuer  Dist.  v.  Hutcheon,  139  C.  A.  2d  504; 
People  v.  Lake  Co.,  33  Cal.  4b7;  Yangel  v.  Allen,  161  N.  W.632; 
6T~C.J.S.  TRW. 
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The  provision  of  Section  80  that  the  Board  act  at  the  last 
meeting  of  the  month  on  supplemental  appropriations  is  of  the  latter 
type  and  would  be  construed  to  be  directory  under  the  above  cited 
authorities. 

Its  original  purpose  can  be  deduced  from  an  analysis  of 
the  charter  as  it  was  adopted  in  1932.   Section  65,  prior  to  its 
amendment  in  1935,  required  the  Controller  to  make  a  report  to  the 
Board  of  Supervisors  not  later  than  the  20th  day  of  each  month, 
showing  among  other  detailed  requirements  the  financial  condition 
of  the  city  and  county  and  of  each  department,  office,  bureau  or 
division  thereof,  for  that  portion  of  the  fiscal  year  to  and  includ- 
ing the  preceding  calendar  month. 

It  is  obvious  to  me  that  the  direction  that  the  Board  act 
at  the  last  meeting  in  the  month  on  supplemental  appropriations 
was  inserted  in  Section  80  in  the  contemplation  that  the  Board  would 
at  that  time  have  an  up  to  date  picture  of  the  financial  condition 
of  the  city  and  county,  as  the  last  meeting  in  each  month  would 
always  be  held  after  the  20th  day,  the  final  day  for  the  Controller's 
monthly  report  required  by  Section  65. 

However,  in  1935,  Section  65  was  amended  to  change  the 
monthly  report  by  the  Controller  to  a  quarterly  report,  so  what  I 
conceive  to  be  the  original  charter  basis  for  the  designation  in 
Section  80  of  the  last  meeting  in  the  month  was  thus  removed  from 
the  charter 

You  are  therefore  advised  that  it  is  my  opinion  that  it 
is  not  mandatory  that  the  Board  pass  supplemental  appropriations 
from  surplus  at  only  its  last  meeting  in  the  month  and  that  it  may 
validly  act  on  such  supplemental  appropriations  at  other  meetings 
during  the  month,  which  it  has  been  doing  for  many  years. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TJB/WFB 

To:   Hon.  John  Jay  Ferdon 

President  of  the  Board 

of  Supervisors 
235  City  Hall 
San  Francisco  2 


OPINION  NO.  1203 
October  2  8,  1957 


SUBJECT:   LEGALITY  OF  RESOLUTION  PERMITTING  ANGLE 
PARKING  ON  GRADES  ON  NORIEGA  STREET 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows 


REQUEST 

"The  Police  Committee  of  the  Board  of  Supervisors 
is  currently  considering  a  proposed  resolution  which 
would  permit  angle  parking  on  portions  of  Noriega 
Street  by  means  of  an  alteration  in  the  procedure  for 
measuring  grades  on  public  streets.   A  copy  is  attached. 

"The  Board  respectfully  requests  that  you  inform 
the  Police  Committee  whether  or  not  such  legislation 
is  within  the  province  of  the  Board  of  Supervisors  to 
enact. " 

The  resolution  attached  to  your  letter  reads: 

"AMENDING  RESOLUTION  NO.  17682  (Series  of  1939)  BY 
ADDING  PORTIONS  OF  NORIEGA  STREET  TO  LIST  OF  STREETS 
UPON  WHICH  ANGLE  PARKING  IS  PERMITTED. 

"RESOLVED,  That  pursuant  to  provisions  of  Section  55, 
Article  3,    Chapter  XI,  Part  II  of  the  San  Francisco 
Municipal  Code,  parking  at  an  angle  of  45  degrees  is 
hereby  approved  in  accordance  with  resolution  of  the 
Police  Commission,  as  f ollows : 

"Noriega  Street,  north  side,  between  19th  and 
21st  Avenues; 

"Noriega  Street,  between  21st  and  48th  Avenues;  and 
be  it 

"FURTHER  RESOLVED,  That  white  lines  shall  be  placed 
upon  the  surface  of  said  street  to  indicate  the  proper 
basis  for  parking  only  in  the  business  sections  for  the 
present;  and,  be  it 

"FURTHER  RESOLVED,  That  white  lines  shall  not  be 
placed  upon  the  surface  of  said  street  on  several 
blocks  on  the  south  side  now  having  a  grade  greater 
than  three  per  cent  until  the  crown  of  the  street  is 
changed  to  protect  parked  automobiles;  and,  be  it 


OPINION  NO.  1203 
October  28,  1957 
Page  2 


"FURTHER  RESOLVED,  That  white  lines  shall  be  placed 
upon  the  surface  of  the  south  side  of  Noriega  Street, 
where  the  grade  is  shown  to  be  less  than  three  per  cent 
when  measured  from  the  curb  on  an  angle  of  45  degrees 
to  the  center  of  said  street. ;: 

OPINION 

The  procedure  for  the  authorization  for  angle  parking  is 
set  forth  in  Section  55  of  the  Traffic  Code,  which  provides: 

"Subject  to  the  approval  of  the  Board  of  Supervisors 
by  resolution,  the  Police  Commission  is  hereby  authorized 
to  determine  upon  what  streets  angle  parking  shall  be  per- 
mitted or  discontinued  and  to  indicate  such  places  by  the 
placing  of  white  lines  upon  the  surface  of  the  roadway  to 
indicate  the  proper  angle  for  parking.   Such  determina- 
tions shall  be  made  as  will  promote  uniformly  efficient 
and  safe  use  of  such  streets  for  public  street  purposes." 

In  this  section  of  the  Code  the  Board  of  Supervisors  has 
established  as  a  condition  precedent  to  its  approval  of  angle  park- 
ing that  the  Police  Commission  first  make  a  determination  upon  which 
streets  such  parking  shall  be  permitted,  guided  by  a  consideration 
for  the  uniformly  efficient  and  safe  use  of  such  streets  for  public 
street  purposes . 

The  subject  resolution  recites  that  it  is  being  approved 
in  accordance  with  a  resolution  of  the  Police  Commission,  so  it 
appears  that  the  condition  precedent  of  Section  55  has  been  satis- 
fied in  this  instance  and  that  it  is  within  the  pother  and  province 
of  your  board  to  adopt  the  resolution. 

The  adoption  of  the  resolution  will,  however,  present  a 
question  of  possible  conflict  with  the  provisions  of  Section  58  of 
the  Traffic  Code,  xvhich  reads: 

"(a)  It  shall  be  unlawful  for  an  operator  to  stand  or 
park  any  vehicle  upon  any  grade  or  slope  exceeding  three 
per  cent  (3$)  without  effectively  setting  the  brakes  there- 
on and  blocking  the  wheels  of  said  vehicle  by  turning  them 
against  the  curb  or  by  other  means. 

"(b)  In  any  prosecution  charging  a  violation  of  any 
of  the  provisions  of  Section  58  (a)  proof  that  an  unattended 
vehicle  became  involved  in  an  accident  with  any  person  or 
real  or  personal  property  shall  constitute  in  evidence  a 
prima  facie  presumption  that  such  unattended  vehicle  was 
unlawfully  left  to  stand  or  was  parked  by  the  operator  of 
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such  vehicle  upon  such  grade  or  slope  exceeding  three  per 
cent  (3$)  without  effectively  setting  the  brakes  and  block- 
ing the  wheels  of  said  vehicle  by  turning  the  wheels  against 
the  curb  or  by  other  means." 

The  official  method  of  measuring  grades  is  parallel  to  the 
official  curbs  on  the  street  and  they  are  properly  so  measured  in  the 
enforcement  of  the  provisions  of  Section  58.  Section  55  of  the 
Traffic  Code  does  not  by  its  terms  authorize  an  exception  to  the 
provisions  of  Section  58,  and  that  portion  of  the  above  resolution 
allowing  grades  to  be  measured  from  the  curb  on  an  angle  to  the 
center  of  the  street  for  angle  parking  cannot  have  the  effect  of 
amending  or  making  an  exception  to  the  method  of  measuring  contem- 
plated by  Section  58,  either  expressly  or  impliedly,  as  it  is  funda- 
mental that  an  ordinance  can  only  be  amended  by  another  ordinance. 

Consequently,  when  pursuant  to  the  resolution  angle  parking 
is  permitted  on  the  south  side  of  Noriega  Street  on  a  block  which 
has  a  grade  in  excess  of  three  per  cent  measured  in  the  official 
manner,  it  will  still  be  necessary  for  the  operator  desiring  to 
utilize  the  angle  parking  to  comply  with  all  the  requirements  of 
Section  58  if  that  section  remains  unamended.  Obviously,  turning 
the  wheels  against  the  curb  in  parking  at  the  proposed  angle  would 
not  effectively  block  the  wheels  in  the  manner  contemplated  by 
Section  58  and  other  means  would  have  to  be  employed. 

Realistically,  such  other  means  would  rarely  be  utilized 
and  enforcement  and  successful  prosecution  would  be  difficult  in 
view  of  the  official  invitation  to  park  at  the  particular  place  and 
at  the  particular  angle  indicated  by  the  white  lines.  Consequently, 
and  in  view  of  the  fact  that  approval  of  angle  parking  must  be  pre- 
ceded by  a  determination  by  the  Police  Commission  in  each  case 
after  consideration  of  the  factors  of  the  efficient  and  safe  use  of 
the  streets  for  public  street  purposes,  the  Board  may  wish  to  consider 
in  conjunction  with  the  proposed  resolution  an  amendment  to  Section 
58  of  the  Traffic  Code  which  would  read  as  follows,  the  amendatory 
language  being  underscored: 

SEC.  58.   PARKING  ON  GRADES  REGULATED.   (a)   It  shall 
be  unlawful  for  an  operator  to  stand  or  park  any  vehicle 
upon  any  grade  or  slope  exceeding  three  per  cent  (3$) 
without  effectively  setting  the  brakes  thereon  and  blocking 
the  wheels  of  said  vehicle  by  turning  them  against  the  curb 
or  by  other  means  ( ( . ) )  ;  provided,  however,  when  angle 
parking  has  been  authorized  on  a  grade  or  slope  exceeding 
three  per  cent  (3/3)  pursuant  to  the  procedure  prescribed 
in  Section  55  of  this  Article  and  white  lines  have  been 
placed  as  therein  provided,  it  shall  not  be  necessary 
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for  the  operator  of  a  vehicle  to  block  the  wheels  of  the 
vehicle  If  it  has  otherwise  been  lawfully  parked  between 
the  white  lines  and  against  the  curb  and  the  brakes  have 
been  effectively  set/" 

(b)  In  any  prosecution  charging  a  violation  of  any 
of  the  provisions  of  Section  58  (a)  proof  that  an  un- 
attended vehicle  became  involved  in  an  accident  with  any 
person  or  real  or  personal  property  shall  constitute  in 
evidence  a  prima  facie  presumption  that  such  unattended 
vehicle  was  unlawfully  left  to  stand  or  was  parked  by  the 
operator  of  such  vehicle  upon  such  grade  or  slope  exceed- 
ing three  per  cent  (3$)  without  effectively  setting  the 
brakes  and  blocking  the  wheels  of  said  vehicle  by  turning 
the  wheels  against  the  curb  or  by  other  means. 

The  draft  of  the  amendment  as  above  proposed  is  attached 
hereto. 

You  are  thus  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


tjb/Wpb 

Encl. 

To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention:  Mr.  John  R.  McGrath 
Clerk  of  the  Board 


FILE  NO.  ORDINANCE  NO.  

(Series  of  1939) 

AT/ENDING  SECTION  58  OF  ARTICLE  3  OF  THE  TRAFFIC  CODE,  PART  II, 
CHAPTER  XI  OF  THE  SAN  FRANCISCO  MUNICIPAL  CODE,  RELATING  TO  THE  BLOCK- 
ING OF  WHEELS  ON  GRADES  WHERE  ANGLE  PARKING  IS  PERMITTED. 

Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

Section  1.  Section  58  of  Article  3  of  the  Traffic  Code,  Part  II, 
Chapter  XI  of  the  San  Francisco  Municipal  Code,  is  hereby  amended  to 
read  as  follows: 

SEC.  58.   Parking  on  Grades  Regulated,   (a)  It  shall  be  unlawful 
for  an  operator  to  stand  or  park  any  vehicle  upon  any  grade  or  slope 
exceeding  three  per  cent  (3<$)   without  effectively  setting  the  brakes 
thereon  and  blocking  the  wheels  of  said  vehicle  by  turning  them 
against  the  curb  or  by  other  means;  provided,  however,  when  angle 
parking  has  been  authorized  on  a  grade  or  slope  exceeding  three  per 
cent  (3/£)  pursuant  to  the  procedure  prescribed  in  Section  55  of  this 
Article  and  white  lines  have  been  placed  as  therein  provided,  it 
shall  not  be  necessary  for  the  operator  of  a  vehicle  to  block  the 
wheels  of  the  vehicle  if  it  has  otherwise  been  lawfully  parked  between 
the  white  lines  and  against  the  curb  and  the  brakes  have  been  ef- 
fectively set. 

(b)  In  any  prosecution  charging  a  violation  of  any  of  the 
provisions  of  Section  58  (a)  proof  that  an  unattended  vehicle  became 
involved  in  an  accident  with  any  person  or  real  or  personal  property 
shall  constitute  in  evidence  a  prima  facie  presumption  that  such 
unattended  vehicle  was  unlawfully  left  to  stand  or  was  parked  by  the 
operator  of  such  vehicle  upon  such  grade  or  slope  exceeding  three 
per  cent  (3/0  without  effectively  setting  the  brakes  and  blocking 
the  wheels  of  said  vehicle  by  turning  the  wheels  against  the  curb 
or  by  other  means . 


OPINION  NO.  1204 
November  14,  1957 


SUBJECT:   POWER  OF  CIVIL  SERVICE  COMMISSION  TO  MAKE 
RETROACTIVE  APPOINTMENT  TO  A  POSITION 
AFTER  LIST  OF  ELIGIBLES  HAS  EXPIRED 

Dear  Sir: 

I  have  received  a  letter  from  you  relative  to  a  certification 
made  by  the  Civil  Service  Commission  to  a  position  of  B102  Teller. 
The  information  contained  in  your  letter  indicates  that  the  certifi- 
cation was  made  from  a  list  of  eligibles  which  had  expired  two  days 
prior  thereto  but  that  the  certification  made  by  the  Civil  Service 
Commission  to  the  appointing  authority  was  dated  prior  to  the  ex- 
piration of  the  list.  You  desire  me  to  advise  you  concerning  the 
legality  of  your  paying  the  salary  of  the  appointee  occupying  this 
position  after  having  been  certified  as  related  above. 

OPINION 

Charter  section  145  reads  in  part  as  follows: 

"...   The  commissioh  shall  prepare  from  the  returns 
of  the  examiners  the  list  of  eligibles,  arranged  in  order 
of  relative  excellence  .  .  .  The  commission  may  remove 
all  names  from  the  list  of  eligibles  after  they  have 
remained  thereon  for  more  than  two  years  and  all  names 
thereon  shall  be  removed  at  the  expiration  of  four 
years  ..." 

Section  148  of  the  Charter  deals  with  the  question  of  certifi- 
cation of  a  person  from  a  list  of  eligibles  to  fill  a  requisition 
for  appointment  to  a  position  and  reads  in  part  as  follows : 

"Whenever  a  position  controlled  by  the  civil  service 
provisions  of  this  charter  is  to  be  filled,  the  appoint- 
ing officer  shall  make  a  requisition  to  the  civil  service 
commission  for  a  person  to  fill  it.   Thereupon,  the  com- 
mission shall  certify  to  the  appointing  officer  the  name 
and  address  of  the  person  standing  highest  on  the  list 
of  eligibles  for  such  position  ..." 

Section  141  of  the  Charter  provides  that: 

"...   The  commission  shall  adopt  rules  to  carry 
out  the  Civil  Service  provisions  of  this  charter  and, 
except  as  otherwise  provided  in  this  charter,  such 
rules  shall  govern  ....  duration  of  eligible  lists; 
certification  of  eligibles;  appointments;  ..." 


. 


- 


Opinion  No.  1204 
November  1,4,  1957 
Page  2 


Pursuant  to  the  authority  vested  in  them  by  section  141,  the 
Civil  Service  Commission  had  adopted  rules  governing  duration  of 
eligible  lists,  certification  of  eligibles  and  appointments.  Rule 
14,  section  4,  deals  with  duration  of  eligible  lists  and  date  of 
adoption  of  lists  and  reads  as  follows: 

"Section  4.   DATE  OF  ADOPTION  OF  LIST:  An  eligible 
list  shall  be  effective  on  the  date  of  official  adoption 
of  such  list  by  the  Civil  Service  Commission.  Unless 
all  names  have  been  removed  prior  to  the  four-year  period 
as  provided  herein,  all  names  shall  be  automatically 
removed  four  years  from  the  official  date  of  adoption 
(excluding  the  date  of  the  fourth  anniversary)  and  if 
the  last  day  of  the  four-year  period  falls  on  a  Saturday, 
Sunday,  or  legal  holiday  the  automatic  removal  shall  be 
made  on  the  following  business  day.  Changes  of  rank, 
or  addition  or  subtraction  of  names,  made  on  lists  of 
eligibles  because  of  clerical  errors  or  re-ratings, 
shall  not  change  the  date  of  the  adoption  of  such 
lists,  nor  give  to  any  persons  the  right  to  claim 
beginning  date  of  eligibility  other  than  the  date  of 
the  adoption  of  the  original  eligible  list  that  created 
their  eligibility." 

Rule  19  of  the  civil  service  rules  relates  to  requisitions  and 
reads  as  follows: 

"Rule  19.   REQUISITIONS.  Requisitions  for  the  certi- 
fication of  eligibles  shall  be  made  upon  forms  provided 
by  the  Civil  Service  Commission  and  shall  bear  all  re- 
quired information  and  approvals  before  being  filled  by 
the  Civil  Service  Commission.   Upon  receipt  of  approved 
requisitions  they  shall  immediately  be  time  stamped,  in 
the  order  of  their  receipt.  Unless  otherwise  ordered  by 
the  Commission  positions  for  which  such  requisitions 
are  issued  shall  be  offered  to  eligibles  as  provided 
in  Rule  20  in  accordance  with  the  priority  of  receipt 
of  the  requisition  in  the  office  of  the  Commission, 
or  in  accordance  with  the  date  to  report  for  duty  if 
such  date  to  report  is  later  than  the  date  of  receipt. 
A  separate  requisition  shall  be  made  for  each  permanent 
position  to  be  filled.  Group  requisitions  may  be  made 
only  for  temporary  (or  seasonal)  positions.  Requisitions 
must  be  signed  by  the  appointing  officer.  Upon  presenta- 
tion of  satisfactory  reason  therefor  by  the  appointing 
officer  who  issued  the  requisition,  cancellation  of  the 
requisition  may  be  allowed  by  the  Civil  Service  Commis- 
sion or  the  Personnel  Director  and  Secretary  thereof." 


.    r. 


•  l  rA  "  ' 


i 


i  ,v 


■   -. 


Opinion  No.  1204 
November  14,  1957 
Page  3 


Rule  20  of  the  civil  service  rules  pertains  to  certifications 
and  reads  as  follows: 

"Rule  20.   CERTIFICATIONS. 

Section  1.   ONLY  ONE  NAME  TO  BE  CERTIFIED.   In  filling 
requisitions  filed  in  accordance  with  the  provisions  of 
Rule  19,  only  one  name  shall  be  certified  for  each  pos- 
ition to  be  filled.   The  position  shall  first  be  offered 
to  the  eligible  having  highest  standing  on  the  eligible 
list  who  is  available  for  the  type  of  appointment 
offered.   If  the  highest  available  eligible  waives  the 
appointment  then  the  next  available  eligible  in  line  at 
the  time  the  approved  requisition  was  clocked  in  the 
office  of  the  Civil  Service  Commission  shall  be  offered 
the  position,  provided  that  such  eligible  has  not  already 
been  offered  appointment  from  the  list.   If,  in  the  case 
of  appointments  to  the  Police  and  Fire  Departments,  the 
eligible  whose  name  appears  at  the  top  of  the  list  for 
appointment  has  not  been  a  resident  of  the  City  and 
County  of  San  Francisco  for  a  period  of  five  years  next 
preceding  date  of  appointment  as  required  in  Section  7 
of  the  Charter,  he  shall  be  deemed  ineligible  for  such 
appointment . " 

Rule  27,  section  2,  refers  to  relinquishments  of  permanent 
positions  and  reads  as  follows: 

"Section  2.   PERMANENT  POSITIONS:   Any  person  serving 
in  a  permanent  position  under  probationary  or  permanent 
appointment,  whose  services  have  been  satisfactory  may, 
with  the  consent  of  the  appointing  officer  and  the  Civil 
Service  Commission  or  the  Personnel  Director  and  Secretary 
thereof,  relinquish  said  position. 

"Requests  to  relinquish  a  position  shall  be  made  on 
forms  provided  by  the  Civil  Service  Commission  and  when 
approved  shall  be  subject  to  the  following  conditions: 

"(a)  That  he  immediately  surrenders  all  rights  in 
and  to  the  position  relinquished,  and  shall  take 
standing  on  the  current  list  of  eligibles  for  the 
class  involved  according  to  his  examination  score,  and 
shall  hold  such  eligibility  only  for  the  duration  of 
such  current  list  of  eligibles,  and  shall  be  subject 
to  removal  from  such  current  list  of  eligibles  under 
the  two-year  provision  of  Section  145  of  the  Charter: 
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"(b)  That  he  shall  not  again  be  considered  for 
appointment  in  the  same  class  under  the  same  appointing 
officer,  except  as  a  new  eligible,  and  then  only  with 
the  permission  of  the  Civil  Service  Commission  and  the 
written  consent  of  such  appointing  officer;  and 

"(c)  That  he  shall  not  be  considered  for  any 
appointment  under  any  other  appointing  officer,  in  the 
class  of  position  relinquished  until  thirty  days  have 
elapsed  after  the  day  the  relinquishment  is  allowed  by 
the  Civil  Service  Commission  or  the  Personnel  Director 
and  Secretary  thereof,  and  when  thereafter  appointed 
shall  be  treated  as  a  new  appointee  and  shall  serve 
a  new  probationary  period." 

I  have  investigated  the  facts  surrounding  the  appointment  of 
the  person  referred  to  in  your  letter  and  find  them  to  be  as 
follows : 

(a)  On  October  3,  1957  the  Manager  of  Utilities,  through  the 
Director  of  Personnel,  requisitioned  the  certification  from  the 
Civil  Service  Commission  of  an  eligible  to  be  appointed  to  a  per- 
manent position  of  B102  Teller  in  the  San  Francisco  Water  Depart- 
ment, Requisition  No.  P2161. 

(b)  On  October  14,  1957  the  Civil  Service  Commission  certified 
from  the  existing  eligible  list  for  B102  Teller  the  name  of  Fred  M. 
Kahn,  effective  October  14,  1957* 

(c)  Mr.  Kahn  did  not  assume  the  duties  of  the  position  nor 
was  his  appointment  reported  back  to  the  Civil  Service  Commission. 

(d)  At  five  o'clock  p.m.  October  15,  1957,  this  being  the 
close  of  business  for  that  day,  the  eligible  list  for  B102  Teller 
expired  automatically  under  the  four-year  limits  provided  in  the 
Charter  and  the  rules  of  the  Civil  Service  Commission.    (See 
Section  145  and  Rule  14,  section  4) 

(e)  All  of  the  names  remaining  on  the  eligible  list  at  five 
o'clock  p.m.  on  October  15,  1957  were  automatically  removed.   (See 
Rule  14,  Section  4,  supra) 

(f)  On  October  16,  1957  Kahn  relinquished  his  appointment  to 
the  position  of  B102  Teller,  effective  that  date. 

(g)  On  October  24,  1957  W.  C.  O'Connor,  eligible  on  the  ex- 
pired eligible  list  for  B102  Teller,  was  ordered  by  the  Civil 
Service  Commission  to  be  certified  to  the  Public  Utilities  pursuant 
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to  Requisition  No.  P2161,  effective  October  15,  1957. 

(h)  Thereafter,  Mr.  O'Connor  was  duly  appointed  and  assumed 
the  duties  of  the  position  on  October  30,  1957  and  is  presently  so 
employed. 

Prom  the  portions  of  the  Charter  and  rules  of  the  Civil  Ser- 
vice Commission  quoted  above,  it  is  quite  clear  that  the  initial 
move  toward  filling  a  position,  subject  to  civil  service,  after 
it  has  been  created  or  becomes  vacant  must  be  instituted  by  the 
appointing  authority.   (See  section  148,  Charter)   After  the 
receipt  of  the  requisition  it  then  becomes  the  duty  of  the  commis- 
sion to  certify  to  the  appointing  officer  the  name  and  address  of 
the  person  standing  highest  on  the  list.   (See  section  148,  Charter) 
However,  since  the  Civil  Service  Commission  has  the  authority  to 
make  rules  regarding  certifications  (see  section  141,  Charter)  it 
has  enacted  rule  19  relative  to  requisitions  and  rule  20  relative 
to  certification,  which  appear  in  full  earlier  in  this  opinion  and 
which  govern  the  administrative  procedure  for  carrying  out  the 
provisions  of  section  148  of  the  Charter.   Except  for  that  portion 
of  rule  20  which  reads  "In  filling  requisitions  only  one  name  shall 
be  certified  for  each  position  to  be  filled" ,  it  is  not  necessary 
to  discuss  the  remainder  of  these  two  rules.   Reviewing  the  facts 
as  set  forth  above,  the  commission  had  fully  complied  with  rule  20 
when  it  certified  Kahn  on  October  14,  1957  and  did  not  have  any 
requisition  to  certify  a  person  to  a  position  of  B102  Teller  there- 
after.  The  relinquishment  of  the  position  by  Kahn  after  October  15, 
1957*  to  wit,  October  16,  1957*  was  done  subsequent  to  the  automatic 
expiration  of  the  eligible  list  and  resulted  in  a  vacancy  to  which 
no  one  could  be  certified  until  a  requisition  had  been  made  by  the 
Public  Utilities  manager  to  the  Civil  Service  Commission.   The 
record  indicates  that  no  such  requisition  was  received  but  that  the 
commission  attempted,  contrary  to  rule  20,  to  certify  a  second  name 
to  Requisition  No.  P2161.  And  at  a  time  when  under  rule  14  and 
section  145  of  the  Charter,  all  the  names  had  been  automatically 
removed  from  the  list. 

It  is  my  opinion,  and  you  are  so  advised,  that  under  the  pro- 
cedure followed  as  outlined  above,  Mr.  O'Connor  could  not  have  been 
certified  for  appointment  to  the  position  of  B102  Teller,  Water 
Department,  and  that  his  subsequent  appointment  to  this  position 
by  the  department  head  was  invalid  and  void.   This  conclusion  is 
reached  by  the  analysis  I  have  made  of  the  facts  and  the  law  applic- 
able thereto.   The  Civil  Service  Commission  has  only  those  powers 
conferred  upon  it  by  the  charter  and  cannot  act  in  a  manner  contrary 
thereto.   In  the  present  case,  the  commission  had  filled  the  requis- 
ition for  the  position  before  the  list  of  eligibles  had  expired  and 
consequently  there  was  no  requisition  before  the  commission  at  the 
time  it  acted  on  October  24,  1957.   I  feel  that  the  action  of  the 
commission  was  mere  inadvertence  and  in  an  attempt  to  do  justice  to 
the  next  man  on  the  list,  who  was  prevented  from  being  certified  to 
the  vacancy  due  to  the  delay  on  the  part  of  Kahn  in  relinquishing 
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the  position  after  having  accepted  the  appointment.   The  commission 
acted  in  excess  of  its  authority  and  contrary  to  the  charter  and 
its  own  rules  and  ineffectively  certified  O'Connor  for  the  appoint- 
ment to  the  position  of  B102  Teller. 

Accordingly,  you  could  not  legally  pay  the  salary  attached  to 
the  position  of  B102  Teller  to  O'Connor  for  the  period  commencing 
October  30,  1957. 

It  is  apparent  from  the  facts  in  this  matter  that  Mr.  O'Connor 
may  suffer  some  financial  loss  because  of  the  manner  in  which  his 
appointment  was  made.  However,  I  have  determined  that  no  other 
list,  regular  or  limited  tenure,  for  Teller  is  presently  in  exist- 
ence, and  should  the  department  desire  to  requisition  from  the  Civil 
Service  Commission  the  certification  of  a  person  to  the  vacancy 
presently  existing  therein,  and  the  Civil  Service  Commission  de- 
termines that  no  eligible  list  exists  which  it  deems  suitable  to 
provide  the  temporary  services  desired,  under  the  authority  of 
section  149  of  the  charter,  a  non-civil  service  appointment  may  be 
made,  not  to  exceed  ninety  days.  Both  the  determination  by  the 
commission  as  to  the  suitability  of  other  lists  and  the  actual 
making  of  the  non-civil  service  appointment  are  matters  of  dis- 
cretion with  the  commission  and  Manager  of  Utilities,  but  should 
they  act  in  these  matters  in  such  a  way  that  Mr.  O'Connor  would 
occupy  a  non-civil  service  appointment  to  the  position,  it  would 
be  legal  for  you  to  pay  him  the  salary  attached  to  the  position 
from  and  after  such  appointment. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   Mr.  Harry  D.  Ross 

Controller,  City  and  County  of  San  Francisco 
109  City  Hall 
San  Francisco  2 
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November  27,  1957 


SUBJECT:   VALIDITY  AND  REGULARITY  OP  ADOPTION  OF  RESOLUTION  NO.  17903 
(SERIES  OF  1939),  AMENDING  RESOLUTION  NO.  14292  AND 
APPROVING  CHANGES  IN  LOCATION  AND  BOUNDARIES  OF  PING  YUEN 
ANNEX  AND  APPROVING  SAID  SITE  AND  PROJECT  AS  AMENDED 

Gentlemen : 

This  will  acknowledge  your  request  for  an  opinion  as  to 
whether  Resolution  No.  17903  (Series  of  1939),  adopted  June  3,  1957 
and  approved  June  5,  1957,  amending  Resolution  No.  14292  and  approv- 
ing the  Ping  Yuen  Annex  change  of  site  was  validly  adopted  by  the 
Board  of  Supervisors  of  the  City  and  County  of  San  Francisco  and 
whether  such  resolution  is  legally  sufficient  as  to  form. 

OPINION 

After  careful  examination  of  all  details  related  to  your 
inquiry,  I  advise  you  that  Resolution  No.  17903  (Series  of  1939), 
entitled  "RESOLUTION  AMENDING  RESOLUTION  NO.  14292  (SERIES  OF  1939) 
ENTITLED  'RESOLUTION  APPROVING  CHANGE  OF  LOCATION  OF  LOW  RENT  HOUS- 
ING UNITS  OF  THE  HOUSING  AUTHORITY  OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO'  AND  APPROVING  CHANGES  IN  LOCATION  AND  BOUNDARIES  OF  PING 
YUEN  ANNEX  AND  APPROVING  SAID  SITE  AND  PROJECT  AS  AMENDED"  was 
validly  adopted  by  the  Board  of  Supervisors  of  the  City  and  County 
of  San  Francisco  and  is  legally  sufficient  as  to  form. 

Respectfully  submitted, 


LSM/BJW 


DION  R.  HOLM 
City  Attorney 


To:   San  Francisco  Housing  Authority 
440  Turk  Street 
San  Francisco  2,    California 


OPINION  NO.  1206 
December  3,  1957 


SUBJECT:   CLAIMS  AGAINST  THE  CITY,  APPLICATION  OP  SECTION  2015.5, 
CODE  OP  CIVIL  PROCEDURE,  TO  VERIFICATION  THEREOF. 

Dear  Sir: 

You  have  forwarded  to  me  a  claim  filed  by  Nell  S.  Ehlers. 
This  claim  does  not  contain  any  verification  by  a  Notary  Public  or 
other  official  authorized  to  take  the  oath  of  the  claimant.   This 
claim,  however,  contains  the  certification  by  the  claimant  herself 
as  follows: 

"I  hereby  certify  that  on  October  IJ4.,  1957»  in  San 
Francisco,  I  read  the  foregoing  claim  and  know  the  con- 
tents thereof,  and  that  the  same  is  true  except  as  to 
those  matters  stated  on  information  and  belief,  and  as 
to  those  matters  I  believe  it  to  be  true.   I  hereby 
declare  under  penalty  of  perjury  that  the  foregoing  is 
true  and  correct." 

You  have  indicated  to  me  that  it  is  the  position  of  the 
claimant  that  she  is  filing  this  claim  under  the  authority  of  Section 
2015. 5*  Code  of  Civil  Procedure,  and  that  you  desire  that  I  advise 
you  whether  this  is  a  proper  procedure  under  the  law. 

OPINION 

Section  87  of  the  Charter  dealing  with  the  filing  of  claims 
reads  as  follows: 

"All  claims  for  damages  against  the  city  and  county 
must  be  presented  to  the  controller  within  sixty  days 
after  the  occurrence  from  which  it  is  claimed  the  damages 
have  arisen.   Such  claims  must  be  verified  by  the  oath  of 
the  claimant  and  must  contain  the  name  and  address  of  the 
claimant,  the  date  and  place  of  the  occurrence  or  injury 
for  which  damages  are  claimed,  the  nature  and  amount  of 
said  injuries  or  damages  and  the  items  making  up  said 
amount;  otherwise  there  shall  be  no  recovery  on  any  such 
claim  or  by  reason  of  the  said  occurrence  for  which 
damages  are  claimed." 

Charters  and  amendments  thereto  do  not  become  effective 
until  they  are  ratified  by  resolution  of  both  houses  of  the  State 
Legislature  (See  Article  IV,  Section  1,  of  the  State  Constitution.). 
These  resolutions  are  given  chapter  numbers  by  the  Legislature  and 
filed  with  the  Secretary  of  State.  Upon  their  being  filed  with  the 
Secretary  of  State  they  become  effective  and  are  not  only  the  organic 
law  of  the  city  involved  but  also  a  law  of  the  state  within  the  con- 
stitutional limitations.   See  Rubach  v.  McGuire,  199  Cal.  215,  217. 


OPINION  NO.  1206 
December  3»  1957 
Page  2 


Section  2015*5*  Code  of  Civil  Procedure,  which  was  adopted 
by  the  1957  Legislature,  provides  as  follows: 

"Whenever,  under  any  law  of  this  State  or  under  any 
rule,  regulation,  order  or  requirement  made  pursuant  to 
law,  any  matter  is  required  or  permitted  to  be  evidenced, 
established,  or  proved  by  the  sworn  statement,  declaration, 
verification,  certificate,  oath,  or  affidavit,  in  writing 
of  the  person  making  the  same  (other  than  a  deposition,  or 
an  oath  of  office,  or  an  oath  required  to  be  taken  before 
a  specified  official  other  than  a  notary  public),  such 
matter  may  with  like  force  and  effect  be  evidenced,  estab- 
lished or  proved  by  the  unsworn  statement,  declaration, 
verification,  or  certificate,  in  writing  of  such  person 
stating  the  date  and  place  of  execution,  and  which  is 
subscribed  by  him  and  certified  or  declared  by  him  to  be 
true  'under  penalty  of  perjury,'  which  certification  or 
declaration  may  be  in  substantially  the  following  form: 

"I  certify  (or  declare)  under  penalty  of  perjury  that 
the  foregoing  is  true  and  correct." 

Section  20l5#5  applies  +-o  "any  law  of  this  State"  and  conse- 
quently applies  to  the  provisions  of  Section  87  of  the  Charter  dealing 
with  the  filing  of  a  claim  verified  by  the  oath  of  the  claimant. 

I  advise  you,  therefore,  that  the  claim  of  Nell  S.  Ehlers 
was  properly  filed  in  accordance  with  Section  20l5»5»  which  section 
is  binding  upon  the  City  and  County  of  San  Francisco. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

TPB/BJW 

TO:   Mr.  Harry  D.  Ross 
Controller 
109  City  Hall 
San  Francisco  2,  California 


OPINION  NO.  1207 
December  3,  1957 


SUBJECT:   RECREATION  AiMD  PARK  DEPARTMENT,  AUTHORITY  TO  EXPEND 
iiONEY  FOR  PURCHASE  OF  LEATHER  GLOVES  FOR  EMPLOYEES 


Gentlemen: 

I  have   your  request   for   an  opinion  as  to  whether  the 
Recreation  and   Park  Department  may   expend  money  for  the   purpose 
of  purchasing   leather  gloves  to  be   used  by  employees   in  the  per- 
formance  of   duties  on  roads  and  paths,    in  the   arboretum,    and  on 
garbage   trucks. 

OPINION 

Article  XX,  Section  21  of  the  California  Constitution 
provides,  in  part,  as  follows: 

"Section  21.   The  Legislature  is  hereby  expressly 
vested  with  plenary  power,  unlimited  by  any  provision 
of  this  Constitution,  to  create  and  enforce  a  complete 
system  of  workmen' s  compensation,  by  appropriate  legis- 
lation, ....  A  complete  system  of  workmen1 s  compensation 
includes  adequate  provisions  for  the  comfort,  health  and 
safety  and  general  welfare  of  any  and  all  workmen  ....; 
also  full  provision  for  securing  safety  in  places  of  em- 
ployment . . . ." 

Pursuant  to  this  express  Constitutional  grant  of  power, 
the  Legislature  has  established,  in  the  Labor  Code,  a  complete 
system  of  workmen's  compensation  which  obviously  is  a  subject  of 
state-wide  concern,  and  it  is  well  settled  that  in  such  matters 
the  general  law  is  paramount.   Healy  v.  Industrial  Accident  Com- 
mission (1990)  kl   C  2d  118,  25a  P.  2d  1. 

The  City  and  County  of  San  Francisco  is  an  employer 
for  purposes  of  ..orkmen's  Compensation.   (Sections  3300  and  63OI1., 
Labor  Code.)   Its  employees  are  likewise  covered  by  that  general 
law  (Section  6305,  Labor  Code.) 

"Every  employer  shall  furnish  and  use  safety  devices 
and  safeguards,  and  shall  adopt  and  use  practices,  means, 
metnods,  operations,  and  processes  which  are  reasonably 
adequate  to  render  such  employment  and  place  of  employment 
safe.   Every  employer  shall  do  every  other  thing  reason- 
ably necessary  to  protect  the  life  and  safety  of  employees." 
Section  61^.01,  Labor  Code. 
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Charged  with  the  duty  of  implementing  safety  provisions  of 
the  Labor  Code,  the  Division  of  Industrial  Safety  has  promulgated 
General  Industrial  Safety  Orders  for  the  guidance  of  employers  and 
employees  alike.   These  orders  establish  minimum  standards  and  apply 
to  all  employments  and  places  of  employment  in  California.  (See  Sec- 
tions 6500,  6302,  6303,  63O6,  Labor  Code;  also  Sections  3200,  3201, 
and  3202,  General  Industrial  Safety  Orders.) 

Industrial  Safety  Order  No.  3290  (SO)  provides,  in  part: 

"3290  (SO)  Hand  Protection.   (a)  Hand  protection  may  be  re- 
quired for  employees  whose  work  regularly  exposes  their 
hands  to  hazardous  substances,  cuts  or  burns." 

Although  this  order  is,  by  its  terms,  permissive  rather 
than  mandatory,  it  definitively  indicates  tiie  precautionary  measure 
which  should  be  taken  where  a  propensity  to  hand  injury  is  inherent 
in  an  employee's  activities.   This  order,  considered  in  the  light  of 
the  statutory  admonishment  to  do  every  thing  reasonably  necessary  to 
protect  the  life  and  safety  of  employees,  Section  614.03,  Labor  Code, 
clearly  authorizes  employer  City  and  County  to  provide  gloves  where 
warranted  by  the  nature  of  existing  working  conditions. 

In  reaching  my  conclusion  herein,  I  am  mindful  of  the  line 
of  opinions  of  this  office  which  hold  that  the  allocation  of  uniforms 
or  gear  to  all  members  of  a  class  of  employees  would  be  improper  as 
constituting  additional  compensation.   (See  Opinions  of  the  City  At- 
torney:  August  31,  1916;  i.arch  27,  1929,  No.  289;  1953,  Ho.  76I; 
1955,  No.  9I4.5)   I  have  in  mind,  as  well,  the  distinguishing  features 
which  led  to  the  approval  by  this  office  of  the  purchase  of  rainwear 
for  use  by  municipal  railway  men  while  temporarily  assigned  to  out- 
side duty.   (Nov.  3,  191+1,  No.  3326) 

You  are  therefore  advised  that  gloves  may  be  purchased  for 
use  of  employees  upon  requisition  by  department  heads  according  to 
Section  20  of  the  Charter,  and  subject  to  its  fiscal  provisions. 
Such  protective  apparel  would  remain  the  property  of  the  City  and 
County  and  be  issued  to,  and  accounted  for  by,  those  employees  re- 
quiring hand  protection  because  of  the  nature  of  their  duties. 

Respectfully  submitted, 

DION  R.  EOLfo 
OIWA'FB  City  Attorney 

To:   Mr.  Harry  D.  Ross,  Controller 
109  City  Hall 
San  Francisco  2 

cc:   Recreation  and  Park  Department 

cc:   Mr.  Paul  J.  Fanning,  Director 
Bureau  of  Personnel  and  Safety 
901  Presidio  Ave 


.  1207-A 
3,  1957 


Mr,  L.  J.  Clarke 

City  Librarian 

San  Francieco  Public  Library 

Civic  Center 

San  Francisco  9,  California 

Pear  Mr,  Clarke* 

La  la  if »  raply  to  yours  of  itovember  86,  1957 #  wherein 
you  advised  that  the  Library  Cceralssion  has  offered  to  the  atate 
Library  certain  areas  in  the  Main  Library  for  the  housing  o 
3utro  Library  which  belongs  to  the  State  of  California*  and  that 
the  State  la  planning  to  expend  a  large  sen  of  aoney  to  rehab- 
ilitate 5,000  square  feet  of  apace  for  the  housing  of  the  said 
Jutro  Library  and  Is  desirous  of  obtaining  a  long  term  lease  of 
the  area  to  be  used* 

You  asked  to  be  advised  aa  to  the  period  of  tlae  that 
the  City  could  lease  a  portion  of  the  Library  for  the  housing 
of  the  outro  Library,  and  aa  to  any  other  data  stolen  sight  be 
pertinent  to  sueh  an  arrangement. 


ion  91  of  the  Charter  provides  that  the  Director 
have  charge  of  the  purchase  of  real  property 


and  lamrovsnents  required  for  all  c 
the  sale  and  leaae  of  real  property  and  iaproveoents  thereon 
owned  by  the  city  and  county,  except  as  otherwise  provided  by 
liie  charter* 

The  leasing  of  a  portion  of  the  Main  Library  for  the 
housing  of  the  autre  Library  Mould  be  incidental  to  the  use  and 
aaeratlea 


of  the  Main  Library  and  would  be  a  natter  of  internal 
■ajnagewnt  of  the  Library, 

Aa  to  the  tern  of  the  leaae,  I  believe  It  should  be  far 
a  reasonable  period,  not  to  exceed  80 


O»«l»ft0<lf  AS& 


'    '  ' 


-  ■  ■ 


l4tf&  «tt 


imr~4 


Mr.  L.  J.  Clarke  -  -  December  %  1 

City  Librarian 


It  is  therefor*  recommended  that  should  the  Library 
Commission  determine  to  lease  a  portion  of  the  Main  Lib* 
to  the  state  for  the  housing  of  the  3utro  Library,  the  Director 
of  Property  be  advised  and,  in  accordance  with  Section  SI  of 
the  Charter,  be  requested  to  enter  into  the  lease  for  the  tens 
and  in  accordance  with  the  conditions  agreed  upon  by  the  Library 
Commission. 

Yours  truly, 


DION  It.  HOLM 
City  Attorney 


mJnm 


•  .m 


OPINION  NO.  1208 
December  l+,  19^7 

SUBJECT:   CONSTITUTIONALITY  0^  SECTION  673 
OP  POLICE  CODE  PROHIBITING  DIS- 
TRIBUTION ^   HANDBILLS  OR  DODGERS 
ON  STRETTS  OR  SIDEWALKS. 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion  and 
recommendation  concerning  the  constitutionality  of  Section  673  of  the 
Police  Code,  which  provides:   "It  shall  be  unlawful  for  any  person, 
association  or  corporation  to  distribute  or  cause  to  be  distributed, 
any  handbills  or  dodgers  upon  the  streets  or  sidewalks  of  the  City 
and  County  of  San  Francisco," 

OPINION 

The  case  of  Schneider  v.  Irvington.  308  U.S.  11+7,  81+  L.  Ed. 
155,  decided  in  1939,  involved,  among  other  matters,  a  provision  of 
the  Municipal  Code  of  the  City  of  Los  Angeles,  prohibiting  the  dis- 
tribution of  any  handbill  to  or  among  pedestrians  along  any  street 
or  sidewalk,  or  in  any  park,  or  placing  such  printed  matter  on  any 
vehicle.    Handbill"  was  defined  as  including  any  notice  or  other 
printed,  written  or  oainted  matter  calculated  to  attract  public  at- 
tention.   The  Supreme  Court  held  such  ordinance  to  be  invalid,  in 
that  no  state  or  municipal  corporation  can  enact  regulations  abridg- 
ing the  individual  liberties  secured  by  the  Constitution  of  the 
United  States. 

To  the  same  effect  are  Lowell  v.  City  of  Griffin,  ^03  U.S. 
1+1+1+,  82  L.  Ed.  9U9,  and  Hague  v.  C.I.O.,  307  U.S.  I4.96,  83  L.  3d.  11+23. 

It  must  be  noted  that  these  cases  all  concerned  attempts  to 
control  distribution  of  printed  or  written  matter  regarding  political, 
religious,  civic  or  social  opinion.    In  the  Schneider  case,  su^ra, 
the  court  stated  as  follows: 

"Although  a  municipality  may  enact  regulations 
in  the  interests  of  the  public  safety,  health,  wel- 
fare or  convenience,  these  may  not  abridge  the 
individual  liberties  secured  by  the  Constitution  to 
those  who  wish  to  speak,  write,  print  or  circulate 
information  or  opinion. 

Ordinances  limiting  the  distribution  of  commercial  advertising 
in  public  places  and  adjoining  areas,  however,  have  been  upheld  as  a 
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reasonable  exercise  of  the  police  power.   In  Pittsford  v.  City  of 
Los  Angeles.  50  C.A.  (2d)  25,  at  page  32,  it  is  said: 

"It  may  be  seen  then  that  there  is  a  real  basis 
for  distinction  between  the  exercise  of  such  con- 
stitutional rights  when  in  connection  with  ordinary 
business  activities  and  the  exercise  of  those  same 
rights  when  in  relation  to  public  expressions  of 
opinion  unon  oolitical,  relifious,  social  and  econ- 
omic questions,  in  so  far  as  regulation  and  control 
thereof  under  the  oolice  power  is  concerned.   As  far 
as  general  expressions  of  opinion  are  concerned, 
public  places  frequently  afford  the  only  forum  where 
free  soeech  may  be  exercised.   Under  such  circum- 
stances, prohibition  of  use  of  the  streets  for  this 
purpose  at  once  constitutes  an  abridgment  of  the  right 
of  free  speech  and  a  violation  of  its  constitutional 
guaranty.   On  the  other  hand,  prohibition  of  the  use 
of  public  olaces  for  ourposes  of  commercial  advertis- 
ing, assuming  without  deciding  that  such  advertising 
embodies  principles  of  free  speech  and  a  free  press, 
may  not  so  readily  be  said  to  abridge  constitutional 
rights  in  this  respect.    Other  channels  of  expression 
of  equal  value  may  still  be  left  open  to  the  commercial 
advertiser.    Consequently,  what  would  constitute  actual 
prohibition  of  expressions  of  opinion  when  applied  to 
the  public  at  large  might  only  serve  as  a  reasonable 
regulation  when  apolied  to  matters  of  commercial 
advertising.   The  place  for  the  conduct  of  a  private 
business  is  uoon  private  property;   and  it  has  been 
said  that  there  is  no  vested  right  to  do  business  upon 
the  public  streets." 

People  v.  Uffindell  (191+9),  90  C.A,  2d  Sunn.  RPl,  further 
stressed  this  distinction: 

"We  find  the  rule  to  be  that  the  freedom  of 
press  guaranteed  by  the  First  Amendment  of  the 
federal  Constitution,  and  made  ap-olicable  to  the 
states  by  the  Fourteenth  Amendment,  has  no  applica- 
tion to  the  distribution  of  handbills  on  the  streets 
for  purely  commercial  advertising.    (Valentine  v. 
Christensen,  316  U.S.  52,  Sh   Z62  S.Ct.  920,  H6  L.-Hd. 
1262/;   Jamison  v.  Texas.  318  U.S.  I4I3,  kl7  Z63  S.Ct. 
669,  8?  L.Ed.  869/;   Murdock  v.  Pennsylvania.  319  U.S. 
105,  108  2&3  S.Ct.  870,  '°91,  87  L.Jld.  1292,  1^6  A.L.R. 
81/.) 
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"When  the  claim  is  made  under  article  I, 
section  9    (Freedom  of  Speech  and  Press)  of  the 
state  Constitution,  the  rule  as  regards  purely 
commercial  advertising  is  the  same.    (In  re 
Porterfield,  28  Gal.  2d  91,  101  /168  P.  2d'  706, 
167  A.L.R767£/.)"   (90   C.A.  2d  Supp.,  at  882-R33) 

It  is  therefore  evident  that  Section  673  of  the  Police  Code, 
prohibiting  the  distribution  of  "any"  handbills  or  dodgers  upon  the 
streets  or  sidewalks  of  San  Francisco,  is  too  broad  in  its  scope,  and 
as  applied  to  publication  of  social,  economic,  political  or  religious 
opinion  and  the  like,  is  invalid. 

It  is  suggested  that  the  Board  of  Supervisors  repeal  the  sec- 
tion and  thereafter  adopt  a  more  specific  regulation  of  commercial 
advertising  on  or  about  public  streets  and  other  similar  places. 

The  following  example  of  an  ordinance  which  was  challenged  and 
upheld  as  a  valid  regulation  of  commercial  advertising  on  city 
streets  is  taken  from  Pittsford  v.  City  of  Los  Angeles, (supra) .  and 
is  offered  for  your  perusal. 

"(a)  No  person  shall,  upon  any  street,  side- 
walk or  oark,  oast,  throw  or  deposit,  or  distribute 
among  pedestrians  or  to  persons  in  vehicles,  any 
commercial  advertising  handbill,  or  any  handbill  dis- 
tributed for  the  purpose  of  advertising  any  mer- 
chandise, commodity,  property,  business,  service,  art, 
or  skill,  offered,  sold  or  rendered  for  hire,  reward, 
price,  trade  or  profit. 

"(b)  This  section  shall  not  be  deemed  or  con- 
strued to  prohibit  or  restrict  the  distribution  of 
written  or  printed  -natter  devoted  to  the  expression 
of  views,  opinions,  beliefs  or  contentions  relating 
to  religious,  political  or  sociological  subjects,  or 
to  public  or  civic  affairs,  or  to  labor  disputes  or 
other  controversies,  or  to  community,  state,  regional 
national  or  international  affairs,  or  which  treat  of 
any  social  or  economic  order,  or  which  relate  to  the 
arts  or  sciences;   or  which  are  aimed  to  redress  any 
grievance,  or  which  otherwise  are  not  distributed  for 
the  purpose  of  soliciting  business,  trade  or  custom; 
nor  shall  the  terms  of  subsection  (a)  be  deemed  to 
include  the  printed  notice  of  an  event  which  is  not 
arranged  for  profit  or  to  stimulate  the  business, 
trade,  or  traffic  of  the  person  who  causes  the 
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"dissemination  of  the  notice,  even  though  a  monetary 
contribution  of  an  admission  fee  be  requested  or 
accepted  in  connection  with  such  event." 


You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


PJDN/WFB 


TO  THE   OFFICE    OF   CLERIC   OF 

BOARD   OF   SUPERVISORS 

235  City   Hall 

San  Francisco   2,    California 


OPINION  NO.  1209 

December  4,  1957 

SUBJECT:   SHALL  THE  SHERIFF  DEMAND  FEES  FOR  THE  LEVY  OF 

EXECUTION  OR  ATTACHMENT,  WARRANT  FOR  COLLECTION, 
AS  WELL  AS  MILEAGE  FOR  SERVICE  OF  PROCESS  AND 
NOTICES  WHEN  THESE  DOCUMENTS  ARE  RECEIVED  FROM 
A  MUNICIPAL,  COUNTY  OR  STATE  BODY. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows : 

REQUEST 

"The  1957  Legislature  amended  Section  6103.1  of  the 
Government  Code  and  added  6103.2  Government  Code;  I 
therefore,  request  your  official  opinion  as  to 
whether  these  sections  are  mandatory  in  so  far  as 
the  advanced  payment  to  the  Sheriff  for  service  are 
concerned.   This  opinion  is  requested  due  to  the 
Government  Code  sections  relating  to  county  offices 
receiving  fees  in  advance  for  official  services. 

"The  specific  question  involved  is 

SHALL  THE  SHERIFF  DEMAND  FEES  FOR  THE  LEVY 
OF  EXECUTION  OR  ATTACHMENT,  WARRANT  FOR 
COLLECTION, |AS  WELL  AS  MILEAGE  FOR  SERVICE 
OF  PROCESS  |ND  NOTICES  WHEN  THESE  DOCUMENTS 
ARE  RECEIVED  FROM  A  MUNICIPAL,  COUNTY  OR 
STATE  BODY. 

"Your  early  reply  will  be  appreciated." 

OPINION 

Certain  fees  that  are  set  out  by  the  Code  sections  and 
chargeable  by  the  Sheriff  are  mandatory  and  may  be  paid  prior  to  the 
service  by  the  Sheriff,  when  the  total  fee  is  known.   Those  fees  are 
set  out  specifically  and  are  ascertainable  and  certain,  but  the  total 
fee  may  not  be  certain  as  to  calculation,  due  to  some  variable. 

Some  of  the  fees  are  set  out  in  the  Government  Code  sec- 
tions 26720  et  seq.    Section  26720  states  specifically  

"sheriff  shall  charge  ..." 

The  word  "shall"  is  by  the  overwhelming  weight  of  authority 
taken  to  mean  a  mandate,  or  mandatory  action  and  leaving  no  area  of 
discretion  (see  Words  and  Phrases,  Vol.  39,  page  122,  "Shall  -  in 
Statutes  as  permissive  or  mandatory" ) . 

Section  6103.2  added  to  the  Government  Code  uses  the  word 
"may"  in  the  sentence  "Such  fee,  charge  or  expense  may  be  advanced 
...  as  otherwise  required  by  law."   "May"  has  been  held  to  be  both 
permissive  and  mandatory  in  statutory  construction.   When  "may"  is 
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mandatory  or  construed  as  mandatory  in  a  statute,  it  is  to  preserve 
the  intention  of  the  statute  as  a  whole  or  to  give  a  constitutional 
interpretation.   (Words  and  Phrases,  Vol.  39,   page  143;  Vol.  26a, 
page  404. ) 

In  the  present  statute  herein  under  consideration,  a 
situation  develops  where  a  fee  may  be  set  by  other  code  sections,  as 
to  filing,  mileage,  etc.,  but  only  a  part  of  which  may  be  determined 
prior  to  the  performance  of  the  act  by  the  sheriff,  marshal  or 
constable. 

Under  these  circumstances,  "may"  must  be  considered  in  its 
general  sense  as  permissive  language.   This  would  allow  the  fees, 
charges  or  expenses  to  be  billed  by  the  sheriff,  marshal  or  con- 
stable after  the  performance  of  the  act.   As  an  alternative,  the 
municipality,  county  or  state  body  may  deposit  funds  with  the 
sheriff,  marshal  or  constable's  office,  and  the  sheriff  may  charge 
those  fees,  charges  or  expenses  as  they  accrue  against  such  deposit. 

Therefore,  in  answer  to  your  question,  the  sheriff's  office 
is  not  under  a  mandate  to  collect  the  fees,  charges  or  expenses  in 
advance  from  municipal,  county  or  state  bodies. 

You  are  thus  advised. 

Respectfully  submitted, 

DION  R.  HOLM, 
City  Attorney. 


TO:   MATTHEW  C.  CARBERRY,  Sheriff 
331  City  Hall 
San  Francisco  2 


WJB/BJW 


Opinion  No.  1210 
December  4,  1957 

SUBJECT:   THE  RIGHT  OP  A  PERSON  IN  THE  HEALTH  SERVICE  SYSTEM  WHO 
RESIGNS  AT  THE  COMPULSORY  RETIREMENT  AGE  AND  IS 
REAPPOINTED 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"The  Health  Service  Board  at  its  regular  meeting 
of  September  26,  1957  approved  a  motion  to  request 
your  office  to  give  an  opinion  on  the  following 
matter: 

"May  an  employee-member  continue  membership  in  the 
Health  Service  System  under  the  provisions  of  the 
Charter  of  the  City  and  County  of  San  Francisco 
and  the  rules  and  regulations  of  the  Health  Service 
System  under  the  following  conditions : 

Just  prior  to  reaching  the  compulsory 
retirement  age  an  employee  resigns  from 
his  position,  withdraws  his  contributions 
in  the  Retirement  System,  is  thereafter 
reappointed  to  his  former  position  and  con- 
tinues as  an  employee  without  interruption, 
but  exempt  from  membership  in  the  Retirement 
System. 

"If  your  opinion  is  in  the  affirmative ,  on  what 
basis  may  such  membership  continue?" 

OPINION 

The  right  of  any  person  to  be  a  member  of  the  Health 
Service  System  is  governed  by  the  Charter  Section  172.1.   It 
requires  a  person  to  be  a  member  of  the  Retirement  system,  but 
certain  exemptions  may  be  granted  by  the  Health  Service  Board. 

The  Health  Service  System  is  administered  by  the  Health 
Service  Board  (Charter  §172.1)  and  the  Health  Service  Board  shall 
have  the  power 

"(c)  To  make  rules  and  regulations  for  the 
transaction  of  its  business,  the  granting  of 
exemptions  and  the  admission  to  the  System  of 
persons  who  are  hereby  made  members  thereof  and 
such  other  officers  And  employees  as  may  volun- 
tarily become  members  of  the  system  with  the 
approval  of  the  Board." 

(Charter,  Sec.  172.1,  6  (c).) 
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Section  6  (e)  of  172.1  of  the  Charter  provides  that  the 
Board  make  provision  for  dependents,  retired  and  resigned  employees. 

The  Rules  and  Regulations  of  the  Health  Service  System 
adopted  pursuant  to  1/2.1  (6  (c))  of  the  Charter  provide  for  Inde- 
pendent Beneficiaries.   This  classification  takes  into  contemplation 
retired  municipal  employees,  officers  of  the  City  and  County  of  San 
Francisco,  either  elected  or  appointed,  among  others,  who  have  made 
application  and  have  been  accepted  and  admitted  to  the  benefits  of 
the  System. 

In  the  present  request,  it  is  stated  that  prior  to  reach- 
ing the  compulsory  retirement  age  the  employee-member  resigned  and 
was  reappointed  to  his  former  position.   He  had  withdrawn  the  retire- 
ment fund  and  was  exempt  from  the  Retirement  System. 

It  is  obvious  that  the  person  in  question  is  not  to  be 
considered  as  a  resigned  employee  or  officer,  because  he  is  being 
paid  a  regular  monthly  salary,   and  in  view  of  his  exemption  from 
the  Retirement  system,  he  must  be  considered  to  be  an  Independent 
Beneficiary  under  Section  53  of  the  Rules  and  Regulations  of  the 
Health  Service  System. 

In  order  to  qualify  under  Section  53 >   Health  Service  Sys- 
tem Rules  and  Regulations,  he  must  satisfy  three  conditions,  the 
first,  and,  in  my  opinion,  insurmountable,  is  that  the  Independent 
Beneficiary  shall  not  be  over  60  years  of  age.   If  this  person 
resigned  just  prior  to  compulsory  retirement  age,  he  must  be  at 
least  65  years  of  age.   If  this  is  a  fact  he  cannot  qualify. 

Therefore,  it  is  my  opinion  that  the  answer  to  your  ques- 
tion must  be  in  the  negative. 

Respectfully  submitted, 

DION  R.  HOLM 
WJB/GE3  City  Attorney 

TO:   MR.  HENRY  L.  McKENZIE 

President,  Health  Service  Board 
6l  Grove  Street 
San  Francisco  2 


NO.  1210- A 


December  4,  1957 


Mr*  Robert  J.  Dolan 

Acting  Clerk 

Board  of  Jupervisors 

235  City  Hall 

San  Francisco  2,  California 


Re:  Cancellation  of  Taxes  on  Property 
used  as  British  Consular  Offices; 
Your  Pile  No.  14716 


tear  Sir i 


This  office  is  in  receipt  of  your  request  as  to  whether 
certain  real  property  located  at  2516  Pacific  Avenue  purchased 
by  the  United  Kingdom  for  residence  and  use  by  Her  Majesty »s 
Consul-General  in  San  Francisco  as  a  consulate  is  exempt  froa 
real  property  taxes. 

The  property  was  acquired  by  Her  Majesty1 s  Government 
in  the  name  of  H.  M.  Minister  of  Works  by  a  deed  dated  August  30, 
1954,  for  use  as  a  British  Consulate.  The  property  is  used 
exclusively  as  a  residence  for  the  Consul-Genoral  and  for  the 
discharge  of  his  recognized  and  official  duties. 

Heal  property  taxes  have  been  assessed  against  the 
property  by  the  City  and  County  of  San  Francisco  for  the  years 
1955-1956,  1956-1957,  1957-1958.  The  Consul-General  has  filed 
a  petition  for  exemption  and  cancellation  of  taxes  under  Sec- 
tion 4986  of  the  California  Revenue  and  Taxation  Code. 

It  is  ray  opinion  that  the  taxes  assessed  against  this 
property  were  illegally  assessed,  that  the  taxes  assessed  should 
be  cancelled,  and  that  the  property  in  question  is  exempt  from 
these  taxeB  as  long  as  it  is  owned  and  used  by  the  British 
Government  as  a  consulate,  by  reason  of  the  treaty  between  the 
United  Kingdom  and  the  United  3tate3,  the  Consular  Convention 
between  the  United  States  of  America  and  the  United  Kindom, 
signed  at  Washington,  D.  C,  June  6,  1951,  ratified  August  8, 
1952,  and  made  effective  September  7,  1952.  Vol.  Ill,  Part  3, 
U.  S.  Treaties  and  other  International  Agreements,  page  3*26. 
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oaties  ent'      tto  with  foreign  rations  by  the 
United  State3  become  the  supreme  law  of  the  land  and  super- 
sede all  local  law3  inconsistent  with  their  terms.  Estate  or 
Meyer,  107  Cal.  App.  2d  799«  6c4  (1951) i   ^are  v.  Hyl^on, 
3  Dall.  (3  U.  3.)  199,  237  (1796);  Clark  vTTCllwi/351  U.  . 
503,  508  (1947).  Therefore,  any  local  taxation  laws  incon- 
sistent with  the  treaty  between  the  United  States  and  the 
United  Kingdom  are  superseded  by  the  treaty  provisions. 

Paragraph  (l)  of  Article  12  of  the  Convention  pro- 
vides s 

"(1)  No  tax  or  other  similar  charge  of  any  I 
(national,  state,  provincial,  municipal,  or  other) 
shall,  in  the  territory,  be  collected  from  the  send- 
ing state  or  any  natural  or  juridical  person  act 
on  its  behalf  in  respect  of  land,  buildings,  parts 
of  buildings,  or  appurtenances  owned  or  otherwise 
held  or  occupied,  or  in  respect  of  buildings  or  parts 
of  buildings  erected  by  or  on  behalf  of  the  sending 
state,  and  used  exclusively  for  any  of  the  purposes 
specified  in  paragraph  (1)  of  Article  7,  except  taxes 
or  other  assessments  levied  for  services  or  local  pub- 
lic improvements  by  which  and  to  the  extent  that  the 
premises  are  benefited." 

Paragraph  (3)  (a)  of  Article  2  of  the  Convention 
describes  the  term  Herri  tory"  as  follows t 

"(3)  (a)  the  term  'territory1  means  that 
particular  territory  of  the  receiving  state  in 
which  the  whole  or  part  of  a  consular  officer *s 
district  is  situated;" 

Paragraphs  (1)  and  (2)  of  Article  7  of  the  Convention 
provide  j 

"(1)  The  sending  state  may  acquire  under 
such  form  of  tenure  as  it  may  choose,  whether  on 
least;,  or  in  full  ownership,  or  under  such  other 
form  or  tenure  aa  may  exist  under  the  laws  of  the 
territory,  and  may  thus  hold  and  occupy,  either  In 
its  own  name  or  in  the  oflM  o;.  one  or  more  natural 
or  juridical  persons  acting  on  ita  behalf,  land, 
buildings,  parts  of  buildings,  and  appurtenances 
located  in  the  territory  and  required  by  the  sending 
state  for  the  purpose  of  a  consular  office,  or  of  a 
residence  for  a  consular  officer  or  employee,  or  for 
other  purposes,  to  which  the  receiving  state  does  not 
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object,  arising  out  of  the  operation  of  the  consular 
establishment  of  the  sending  state.  If,  under  the 
law  of  the  territory,  the  permission  of  the  authori- 
ties of  the  territory  must  be  obtained  as  a  pre- 
requisite to  any  such  acquisition,  ouch  permission 
shall  be  granted  on  request, 

"(2)  The  sending  state  shall  have  the  right  to 
erect,  for  any  of  the  purposes  specified  in  paragraph 
(1)  of  this  Article,  buildings  and  appurtenances  on 
land  which  it  so  owns  or  holds  on  lease,  subject  to 
compliance  with  local  building,  zoning,  or  town 
planning  regulations,  applicable  to  all  land  in  the 
area  in  which  such  land  is  situate  . 

It  is  clear,  therefore,  that  the  property  in  question 
was  exempt  from  all  taxes  "except  taxes  or  other  assessments 
levied  for  services  or  local  public  improvements  by  which  and 
to  the  extent  that  the  premises  are  benefited"  after  August  30, 
1952*#  and  as  long  as  said  premises  are  held  and  used  by  the 
British  Government  as  a  consulate  and  the  treaty  continues  in 
effect, 

A  similar  tax  exemption  provision  for  consular  offices 
was  tested  by  the  City  and  County  of  San  Francisco  in  the  case  of 
Erownell  v.  City  and  County  of  San  Francisco,  126  Cal,  App,  2d  102 
U95**).  In  that  case  the  City  and  county  or  San  Francisco  at- 
tempted to  tax  real  property  located  at  2090  Jackson  Street  owned 
and  used  by  the  German  Government  as  a  consulate,  A  treaty  between 
Germany  and  the  United  States  contained  a  provision  almost  iden- 
tical to  the  one  under  consideration.  The  court  held  that  the 
treaty  controlled  and  ordered  the  City  and  County  to  pay  back  all 
taxes  assessed  and  collected  against  the  property.  In  that  case 
World  War  II  was  declared  against  Germany  only  three  months  after 
the  San  Francisco  property  was  acquired  by  the  German  Government 
for  consular  offices.  The  property  was  held  exempt  not  only  dur- 
ing those  three  months,  but  also  during  the  next  seven  years  while 
it  was  under  the  custody  of  Switzerland  and  various  United  States 
agencies,  and  even  while  vested  and  transferred  to  the  Alien 
Property  Custodian,  The  court  held  that  the  outbreak  of  World 
War  II  did  not  suspend  the  tax  provision  of  the  treaty  and  that 
the  tax  exemption  continued  in  force  even  after  declaration  of 
war  between  Germany  and  the  United  States, 

Accordingly,  it  Is  my  opinion  that  the  taxes  levied 
against  the  property  for  the  year  1955-1956  and  for  any  year 
after  that  were  Illegally  assessed  and  should  be  cancelled. 


aw 
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It  is  also  my  opinion  that  this  property  will  continue  exempt 
except  as  to  those  "taxes  or  assessments  levied  for  services 
or  local  public  improvements  by  which  and  to  the  extent  that 
the  premises  are  benefited"  as  long  as  the  treaty  continues 
in  effect  and  the  property  is  used  exclusively  as  a  British 
consular  office  and  residence. 

I  am  enclosing  a  proposed  copy  of  a  resolution 
the  cancellation  of  the  taxes  assessed  and  all  subsequent  taxes 
on  the  property  in  question  as  long  as  it  is  used  for  cr 
purposes. 

Yours  truly, 


DION  a.  H0I4! 
City  At  tor; 


Enclosure 

cc:     Russell  L.  irolden.  Assessor 

cc:     Harry  E.   loss,  Controller 

RS 
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SUBJECT:   DIRECTOR  OP  DISASTER  CORPS  IS  NOT  A  COUNTY  OFFICER 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

REQUEST 

"In  reference  to  the  memorandum  of  Mr.  John  J.  Ferdon, 
President  of  the  Board  of  Supervisors,  dated  October  9, 
1957  j  subject  'Attendance  of  Meetings  Called  by  Civil 
Executive  Officers  of  the  State1,  I  respectfully  request 
that  you  determine  whether  or  not  I  am  a  'County  Officer' 
and  therefore  would  require  the  authority  of  the  Super- 
visors to  attend  conferences  on  matters  relating  to 
civil  defense. 

If,  in  fact,  I  am  a  County  Officer  and  require  the 
authority  of  the  Supervisors  in  order  to  collect  the 
necessary  expenses,  will  you  please  determine  whether 
or  not  it  would  be  legal  for  me  to  attend  such  meetings 
without  any  reimbursement  from  the  City  for  the  additional 
expenses  incurred,  or  would  it  be  necessary  for  me  in  that 
case  to  take  a  day's  leave. 

The  reason  this  request  is  made  is  that  I  am  frequently 
called  to  civil  defense  conferences  on  very  short  notice 
and  there  would  not  be  time  available  to  get  authority 
from  the  Board  of  Supervisors  to  attend." 

OPINION 

Ordinance  No.  6175  enacted  by  the  Board  of  Supervisors  on 
August  14,  1950  amending  the  Disaster  Ordinance  provides  in  part  as 
follows: 


"Section  3.1.   The  Mayor  as  Chairman  of  the  Disaster 
Council  shall  employ  a  Director  of  the  Disaster  Corps  who 
shall  have  the  expert  qualifications  for  the  work  of 
disaster  preparedness  and  relief  and  whose  duty  it  shall 
be  subject  to  the  general  supervision  of  the  Commander, 
to  coordinate  all  civilian  protective  and  relief  ser- 
vices for  San  Francisco,  the  training  of  all  personnel 
connected  therewith  and  the  operation  and  implementation 
of  all  plans  and  activities  for  civilian  protection  and 
relief  from  disaster.   As  far  as  the  Disaster  Council  and 
the  Disaster  Corps  and  this  work  is  concerned,  said 
Director  shall  be  subordinate  only  to  the  Commander  and 
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he  shall  work  in  close  co-operation  with  the  Disaster 
Council  and  with  the  heads  of  the  several  departments 
of  the  municipal  government  and  the  chiefs  of  the 
Division  of  the  Disaster  Corps,  and  under  the  general 
supervision  of  the  Commander  shall  maintain  the 
necessary  contacts  with  the  State  Disaster  Council 
and  the  several  local  disaster  councils  within  the 
metropolitan  area  of  San  Francisco  in  order  that  co- 
ordination of  the  work  of  said  Disaster  Council  with 
said  State  Disaster  Council  and  other  Disaster  Coun- 
cils may  be  had.   The  compensation  of  said  Director 
shall  be  fixed  in  accordance  with  the  fiscal  and 
budgetary  provisions  of  the  Charter." 

The  Director  of  the  Disaster  Corps  is  not  included  in  the 
list  of  county  officers  specifically  enumerated  in  Section  24000  of 
the  Government  Code;  nor  is  he  a  county  officer  by  virtue  of  sub- 
division (t)  of  Section  24000  which  provides  that  the  officers  of  a 
county  are  "such  other  officers  as  are  provided  by  law"  since  there 
is  no  statute  creating  such  office. 

Section  18  of  the  Charter  reads  as  follows : 

"Each  county  officer  shall  have  all  the  powers 
conferred  and  shall  discharge  all  the  duties  imposed 
by  general  laws  upon  said  officer  of  a  county  or  a 
city  and  county  of  this  state,  and  shall  have  such  other 
powers  and  duties  as  in  this  charter  specifically  pro- 
vided." 

In  this  connection  it  is  to  be  noted  that  in  addition  to 
the  above-mentioned  fact  that  the  general  law  makes  no  provision  for 
the  county  office  of  Director  of  the  Disaster  Corps,  the  Charter 
itself  likewise  makes  no  such  provision,   It  would,  therefore,  appear 
that  the  Director  of  the  Disaster  Corps  is  not  a  county  officer. 

The  consolidated  City  and  County  of  San  Francisco  partakes 
of  the  nature  of  a  city  and  county.  It  has  the  powers  and  performs 
the  functions  of  both.  Some  of  its  officers  are  city  officers  and 
others  are  county  officers.  The  functions  performed  in  the  partic- 
ular case  determine  whether  San  Francisco  is  to  be  viewed  as  a  city 
or  a  county.   (See  San  Francisco  v.  Collins,  216  Cal.  188,  191) 

Section  1571  of  the  Military  and  Veterans  Code  provides  in 
part  as  follows: 

"Sec.  1571.   Organization,  purpose,  and  authority 
of  local  disaster  councils.   Counties,  cities  and 
counties,  and  cities  may  create  disaster  councils  by 
ordinance.  .  .  .   The  legislative  body  of  a  county, 
city  and  county  or  city  may  in  such  ordinance  or  by 
resolution  adopted  pursuant  to  such  ordinance,  pro- 
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vide  for  the  organization,  powers  and  duties, 
divisions,  services  and  staff  of  the  civil  defense 
and  disaster  organization.  ..." 

Although  it  may  be  conceded  that  civil  defense  and  protec- 
tion against  disaster,  like  public  health,  is  a  matter  of  state-wide 
concern,  the  state  legislature  by  leaving  the  determination  of  the 
organization,  power  and  duties  of  local  civil  defense  and  disaster 
organizations  to  the  local  legislative  bodies  has  looked  upon  same 
as  being  primarily  a  matter  of  local  concern.   This  being  so,  it 
follows  that  the  matter  of  the  organization,  power  and  duties  of 
local  civilian  defense  and  disaster  organizations  is  a  municipal 
affair,  and  therefore  with  relation  to  such  matter  San  Francisco  is 
acting  as  a  city  and  not  a  county. 

In  view  of  the  foregoing,  I  conclude  that  the  Director  of 
the  Disaster  Corps  is  not  a  county  officer,  and  you  are  advised 
accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

JC/WFB 

To:   A.  G.  Cook,  R.  Adm.  USN  (Ret.) 

Director,  Disaster  Council  and  Corps 
45  Hyde  Street 
San  Francisco  2 


OPINION  NO.  1212 
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SUBJECT:  STREETS,  UNACCEPTED,  TORT  LIABILITY  OF  CITY  ARISING  OUT 
OP  FAILURE  TO  MAINTAIN,  EFFECT -OF  SECTION  1806  OF  THE 
STREETS  AND  HIGHWAYS  CODE. 

Dear  Sir: 

You  have  requested  an  opinion  of  the  City  Attorney  as 


follo\<Js: 


RE  Q  U  EST 


"Chapter  1397,  Statutes  of  1957,  added  the 
following  to  the  Streets  and  Highways  Code  as  Section 
1806: 

"'No  public  or  private  street  or  road  shall 
become  a  city  street  or  road  until  and 
unless  the  governing  body,  by  resolution, 
has  caused  said  street  or  road  to  be 
accepted  into  the  city  street  system;  nor 
shall  any  city  be  held  liable  for  failure 
to  maintain  any  road  unless  and  until  it 
has  been  accepted  into  the  city  street 
system  by  resolution  of  the  governing  body.' 

"In  your  opinion,  does  this  section  excuse  San 
Francisco  from  liability  for  tort  damages  arising 
from  the  defective  or  dangerous  condition  of  unaccepted 
streets?" 

OPINION 

The  law,  prior  to  the  enactment  of  Section  1806,  was  clear 
that  a  street  could  become  a  part  of  the  city  street  system  without 
a  formal  resolution  by  the  legislative  body  of  the  city  (see  Smith 
vs.  San  Luis  Obispo,  95  Cal.  14.63 )  and  that  such  formal  resolution 
was  not  a  prerequisite  to  liability  under  the  Public  Liability  Act 
for  failure  to  maintain  a  street.   (See  Union  Transportation  Co.  vs. 
Sacramento  County,  et  al.,  J4.2  Cal,  2d  235?  compare  Hoover  v.  County 
of  Kern,  lib  C.A.  2d  139,  construing  the  Subdivision  Map  Act.) 

Hoviever,  it  is  my  opinion  that  since  September  11,  1957,  by 
reason  of  the  enactment  of  Section  1806,  a  road  or  street  cannot 
become  a  part  of  the  San  Francisco  street  system  after  that  date 
without  a  resolution  of  acceptance  by  the  Board  of  Supervisors,  and 
further  that,  with  respect  to  injuries  or  damage  sustained  on  or 
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after  September  11,  1957  and  arising  out  of  failure  to  maintain  any- 
road or  street  that  had  not  become  a  part  of  the  city  street  system 
prior  to  September  11,  1957*  there  would  be  no  liability  on  the 
part  of  the  city  unless  at  the  time  of  the  injury  or  damage  the 
road  or  street  had  been  accepted  into  the  city  street  system  by 
resolution  of  the  Board  of  Supervisors. 

It  is  well  established  that  statutes  are  not  to  be  given 
retrospective  operation  unless  it  is  clearly  made  to  appear  that 
such  vias  the  legislative  intent.   (Aetna  Casualty  and  Surety  Co., 
vs.  I.A.C.,  30  Cal.  2d  386) 

Chapter  1397  of  the  Statutes  of  1957,  by  which  Section  1806 
was  added  to  the  Streets  and  Highways  Code,  does  not  indicate  a 
legislative  intent  that  the  statute  was  to  be  given  retrospective 
operation.   It  is  my  opinion,  therefore,  that  Section  1806  can  have 
no  effect  upon  causes  of  action  arising  before  its  effective  date, 
namely,  September  11,  1957* 

It  is  my  opinion  further  that  Section  1806  is  not  to  be 
construed  as  precluding  liability  for  injury  or  damage  arising  out 
of  failure  to  maintain  a  road  or  street  which  had  become  a  city 
street  prior  to  September  11,  1957  by  dedication  and  user,  or  in 
some  other  manner  other  than  by  a  resolution  of  acceptance. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


JJT/GEB 

TO:   MR.  HARRY  D.  ROSS 
Controller 
109  City  Hall 
San  Francisco  2,  California 
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SUBJECT:   WHETHER  SEDAN,  LIMOUSINE  AND  TAXICAB  BUSINESS  ARE 
BUSINESSES  AFFECTED  WITH  A  PUBLIC  INTEREST;  JURIS- 
DICTION TO  FIX  AND  REGULATE  RATES  THEREOF;   JURIS- 
DICTION OF  PUBLIC  UTILITIES  COMMISSION  THEREOVER 


Dear  Sir: 
follows : 


I  have  your  October  3,  1957  request  for  an  opinion  as 

REQUEST 

"Sections  1134  and  1135  of  the  Municipal  Code 
provide  the  rates  of  fare  for  sedans,  limousines  and 
taxicabs  and  Section  1135.1  provides  for  an  annual 
review  of  such  rates  by  the  Board  of  Supervisors. 

"In  connection  with  the  foregoing,  will  you  please 
supply  an  opinion  on  the  following  questions: 

1.  Is  the  business  engaged  in  by  sedans,  lim- 
ousines and  taxicabs  a  business  affected 
with  a  general  public  interest,  and  so 
affected  with  a  general  public  interest 

as  to  require  regulation  of  the  rates  for 
any  or  all  of  these  services? 

2.  If  your  answer  to  the  foregoing  is  affirma- 
tive, properly,  what  agency  of  government 
should  fix  such  rates  and  pursuant  to  what 
procedure? 

3.  If  your  answer  to  question  No.  1,  is  affirm- 
ative, is  it  possible  now,  or  through  amend- 
ment to  State  law,  to  provide  that  rates  for 
such  services  shall  be  determined  by  the 
Public  Utilities  Commission  of  the  State 

of  California. 

"Your  opinion,  responsive  to  the  foregoing  queries 
will  be  appreciated." 

In  connection  with  the  second  question  set  forth  in  your 
above  request  you  have  directed  my  attention  to  the  rate  board  created 
by  initiative  ordinance  for  the  purpose  of  fixing  garbage  rates  in 
the  City  and  County  of  San  Francisco  and  ask  whether  a  similar  board 
could  be  created  for  the  purpose  of  the  review  and  establishment  of 
rates  for  sedan,  limousine  and  taxicab  service  in  San  Francisco. 
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OPINION 

The  questions  set  forth  In  your  request  are  mainly- 
answered  by  the  decision  in  the  case  of  In  re  Martinez,  22  Cal . 
2d  259. 

In  that  case  it  was  contended  that  the  city  of  Sacramento 
was  without  power  to  fix  rates  for  taxicab  service  and  that  such  power 
was  exclusively  vested  in  the  Railroad  Commission  (Public  Utilities 
Commission)  of  the  State  of  California.   The  court  held  that  the 
legislature  had  not  conferred  in  the  Railroad  Commission  the  power 
to  fix  rates  for  taxicab  service  and  that  the  city  could  fix  such 
rates  under  its  police  power.   The  court  pointed  out  as  follows: 

"He  argues  that  inasmuch  as  this  constitutional 
provision  defines  a  public  utility  as  Including  every 
common  carrier,  which  under  section  2168  of  the  Civil 
Code  embraces  taxicabs  as  carriers  of  persons,  the 
rates  of  taxicabs  are  therefore  subject  to  regulation 
by  the  Railroad  Commission  alone.   This  contention 
entirely  disregards  that  portion  of  the  quoted  con- 
stitutional provision  which  declares  that  the  public 
utilities  therein  defined  (including  common  carriers) 
shall  be  'subject  to  such  control  and  regulation  by 
the  Railroad  Commission  as  may  be  provided  by  the 
Legislature. '   The  section  further  provides  that 
'The  Railroad  Commission  shall  have  and  exercise 
such  power  and  jurisdiction  to  supervise  and  regu- 
late public  utilities"!  '.    .  and  to  fix  the  rates  to 
be  charged" for  .  .  .  'services  rendered  by  public 
utilities  as  shall  be  conferred  upon  it  by  the 
Legislature"!  '.    '.    P  (emphasis  and  omissions  theirs) 


"Contrary  to  petitioner's  contention  we  find 
nothing  in  the  Public  Utilities  Act  (Stats.  1915, 
p.  115,  as  amended;  2  Deering's  Gen  Laws  of  1937, 
Act  6386,  p.  3119)  indicating  a  legislative  inten- 
tion that  taxicabs  are  subject  to  regulation  by  the 
Railroad  Commission. 


"In  the  absence  of  legislative  enactment  con- 
ferring jurisdiction  on  the  Railroad  Commission  to 
regulate  taxicabs  and  to  fix  the  rates  thereof,  we 
are  satisfied  that  the  city  of  Sacramento  had  the 
power  to  pass  this  ordinance  under  the  police  power 
granted  by  section  11  of  article  XI  of  the  Constitu- 
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tlon.   The  section  provides  that  'any  county,  city, 
town,  or  township  may  make  and  enforce  within  its 
limits  all  such  local,  police,  sanitary,  and  other 
regulations  as  are  not  in  conflict  with  general  laws.' 
(See,  also,  sec.  17  of  Charter.)   The  ordinance  is 
confined  in  its  effect  to  service  performed  within 
the  city  and  it  is  not  in  conflict  with  general  law. 
The  regulation  of  jitneys  has  been  held  to  represent 
a  valid  exercise  of  the  police  power  of  a  municipality. 
(In  re  Cardinal,  170  Cal.  519  [150  P. 348,  L.R.A.  1915 
F,  850J.)  Decisions  of  other  states  support  the  con- 
clusion that  matters  of  this  kind  are  within  the  police 
powers  of  cities.   (Clem  v.  City  of  La  Grange,  169  Ga. 
51  [149  S.E.  638,  65  A.L.R.  1361];  Yellow  Taxicab  Co. 
v.  Gaynor,  82  Misc.  94  [143  N.Y.S.  279,  289J;  People 
v.  Smith,  15  N.Y.S. 2d  459;  State  v.  Gamelin,  11  Vt. 
245  [13  A.  2d  204],  65  A.L.R.  1364.)   In  the  Smith 
case,  supra,  it  is  said  'Public  interest  is  involved 
in  taxicab  operation  and  therefore  is  subject  to 
municipal  regulation.'   In  3  McQuillin,  Municipal 
Corporations  (2d  ed.)  240,  section  993,  it  is  stated 
that  'Motor  vehicles,  autobusses  or  jitneys  run  for 
hire  are  clearly  within  the  range  of  necessary,  appro- 
priate and  reasonable  police  regulations,  and  this  of 
course  is  true  of  taxicabs  so  common  in  all  cities  and 
towns.'   The  efficient  and  safe  operation  of  taxicabs 
is  a  matter  of  concern  to  the  people  of  a  city  and  the 
regulation  thereof  and  the  fixing  of  rates  contributes 
to  the  maintenance  of  safe  standards  of  service.   The 
state  not  having  occupied  the  field,  municipalities 
may  do  so  in  the  exercise  of  the  police  power." 

As  held  in  the  Martinez  case  and  the  authorities  cited 
therein,  the  business  of  operating  motor  vehicles  for  hire  on  city 
streets,  inclusive  of  all  the  services  described  in  your  letter,  is  a 
business  affected  with  a  public  interest  subject  to  local  governmental 
regulation.   However,  the  extent,  scope  and  nature  of  such  regulation 
are  not  prescribed  by  positive  law,  and  whether  or  not  the  public 
interest  requires  the  control  of  rates  in  a  particular  jurisdiction 
is  a  matter  for  its  legislative  body  to  determine.   See:   City  of  St. 
Paul  v.  Clark,  259  N.W.  824. 

In  San  Francisco  the  questions  of  whether  rates  for  the  des- 
cribed services  should  be  controlled  and  the  procedure  to  be  followed 
are  matters  to  be  determined  by  the  Board  of  Supervisors  in  the 
exercise  of  their  legislative  power  and  discretion.   (Sees.  2  and  9 
of  the  Charter) 

In  my  opinion  the  Board  of  Supervisors  could  legally  create 
a  rate  board  in  connection  with  the  fixing  of  rates  for  motor  vehicles 
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for  hire  on  the  streets  of  San  Francisco  such  as  that  created  by  the 
initiative  ordinance  for  the  purpose  of  fixing  garbage  rates  in 
San  Francisco,  provided  that  the  Board  of  Supervisors  retains 
ultimate  legislative  control  over  the  rates  established  for  such 
service. 

In  answer  to  the  third  question  propounded  in  your  request, 
it  would  require  an  amendment  to  State  law  to  vest  the  jurisdiction 
for  fixing  rates  for  the  services  herein  discussed  in  the  Public 
Utilities  Commission  of  the  State  of  California.   (See:   In  re 
Martinez,  supra) 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TJB/WFB 

To  :  Hon.  John  Jay  Ferdon 
President 

Board  of  Supervisors 
235  City  Hall 
San  Francisco 
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SUBJECT:   TAXICABS  TO  AIRPORT;  PROPOSED  ADDITION  TO  POLICE 
CODE  (§1078.1)  PERMITTING  AIRPORT  TRANSPORTATION 
CONTRACT  HOLDER  TO  OPERATE  TAXI  SERVICE  PROM 
SAN  FRANCISCO  TO  AIRPORT. 

Gentlemen: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"The  Board  of  Supervisors  has  postponed,  until 
its  meeting  to  be  held  on  December  30,  1951  >    con- 
sideration of  a  proposed  ordinance  which  contemplates 
the  addition  of  Section  1078.1  to  the  Police  Code  and 
thereby  excepting  the  San  Francisco  International 
Airport  taxicab  contractor  from  certain  permit  and 
license  requirements  of  the  Code.  A  copy  is  enclosed. 

"In  connection  with  the  proposed  ordinance,  mem- 
bers of  ths  Board  have  propounded  a  number  of  questions, 
and  they  respectfully  ask  your  opinion  in  response 
thereto,  for  their  guidance  on  December  30th.  They  are: 

(1)  Is  the  Board,  in  discussing  and  entertaining 
offers  from  the  Airport  taxicab  contractor 
to  reduce  fares  for  trips  from  the  Airport 
to  San  Francisco,  acting  in  violation  of 
Charter  Section  22  by  interfering  with  a 
Public  Utilities  Commission  contract? 

(2)  Are  oral  representations  made  to  the  Board 
by  the  Airport  taxicab  contractor,  to  the 
effect  that  certain  fare  reductions  will  be 
made  effective  immediately  upon  enactment 

of  the  proposed  ordinance,  of  binding  effect 
on  the  contractor?   If  reduced  to  writing, 
will  they  be  of  binding  effect  on  the  con- 
tractor?  If  reductions  are  made  effective, 
will  they  derogate  from  the  terms  of  the 
contract  by  reducing  the  amount  of  percen- 
tage payments  to  the  City? 

(3)  Is  the  proposed  ordinance  unconstitutional 
since  it  would  deny  to  the  currently  licensed 
taxicab  operators  equal  protection  of  the  law 
by  giving  to  the  Airport  taxicab  contractor 
an  economic  advantage  over  the  currently 
licensed  taxicab  operators,  said  advantage 
being  an  exclusive  right  to  pick  up  passen- 
gers at  the  Airport? 
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(4)  Where  a  contract  is  awarded  upon  competi- 
tive bidding  by  a  public  agency  such  as 
the  Public  Utilities  Commission,  with  the 
invitation  for  bids  prescribing  the  terms 
upon  which  the  contract  will  be  entered 
into,  may  the  terms  of  such  contract  be 
altered  subsequently  by  the  parties,  to 
the  advantage  of  the  private  contractor, 
without  committing  a  wrong  with  respect 
to  those  who  might  have  bid,  or  thoce  who 
did  in  fact  bid  on  the  original  basis,  had 
the  terms  of  the  contract  been  as  subse- 
quently amended? 

(5)  Does  the  rate-fixing  authority  of  the  Board 
of  Supervisors  extend  to  fixing  precise 
taxicab  fares  to  be  charged  from  any  point 
in  San  Francisco  to  the  Airport?  Will  an 
amendment  of  existing  pertinent  sections  of 
the  Police  Code  be  required  for  such  purpose? 
(Should  the  answers  be  in  the  affirmative, 
draft  of  an  appropriate  amendment,  leaving 
the  fares  unspecified,  is  respectfully  re- 
quested. ) 

(6)  Should  the  Board  of  Supervisors  prescribe  in 
the  proposed  ordinance  a  specific  fare  applic- 
able to  trips  from  San  Francisco  to  the  Airport, 
will  it  in  effect  unlawfully  alter  or  modify 
the  existing  contract  between  the  Public 
Utilities  Commission  and  the  Airport  taxicab 
contractor? 

"The  Board  is  anxious  to  conclude  its  consideration 
of  this  matter,  and  if  it  is  at  all  possible  for  you  to 
respond  to  the  above  by  December  30th,  it  will  greatly 
appreciate  your  assistance." 

OPINION 

(1)   On  May  18,  1954,  the  City  and  County  of  San  Francisco, 
acting  through  its  Public  Utilities  Commission,  entered  into  a  con- 
tract with  Barrett  Garages,  Inc.,  for  a  term  of  ten  years.    That 
contract  conveys  to  Barrett  the  exclusive  privilege  to  conduct  a 
metered  taxicab  service,  originating  in  the  airport,  and  with  re- 
spect to  rates  and  fares  provides  as  follows: 

"8.   RATES  AND  FARES. 

Company  shall  provide  continuously  available  day 
and  night  service  in  the  three  classifications  set 
forth  herein,  between  Airport  and  other  points  and 
within  Airport  at  rates  for  taxicabs  and  chauffeur- 
driven  limousines  not  in  excess  of  those  established 
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and  currently  effective  for  comparable  service  within 
the  City  and  County  of  San  Francisco,  California.  Any 
charge  in  excess  of  such  rate  shall,  prior  to  the  im- 
position thereof,  first  be  submitted  to  Commission  and 
be  approved  in  writing  by  Commission.   Airline  Motor 
Bus  rates  shall  not  exceed  those  established  by  the 
Public  Utilities  Commission  of  California.   Commission 
(contracting  under  this  agreement)  shall  consider  the 
complete  details  of  all  rates  and  fares  as  initially 
included  in  Company's  proposal;   and  any  future  modi- 
fications in  these  rates  and  fares  requested  of  Commis- 
sion by  Company  must  be  submitted  with  complete  data  to 
support  any  desired  changes.   It  is  the  Commission's 
intent  that  changes  in  Company's  proposed  rate  structure 
for  each  type  of  service  shall  have  a  direct  relation- 
ship to  the  fundamental  and  initial  proposal  submitted 
by  Company.   This  rate  data  shall  be  considered  and  is 
hereby  made  a  part  of  this  agreement  between  Company 
and  Commission." 

Any  action  by  the  Board  in  the  form  of  a  resolution  or  ordinance 
attempting  specifically  to  adjust  fares  for  trips  from  the  Airport 
to  San  Francisco  would  be  a  violation  of  Charter  Sec.  22. 

(2)  In  view  of  my  answers  to  question  (1)  above  and  to 
question  (5)  below,  answers  to  the  questions  under  item  (2)  are  un- 
necessary. 

(3)  The  proposed  ordinance  is  not  unconstitutional.   A 
municipality  in  adopting  its  ordinances  and  in  performing  other  acts 
has  the  power  to  make  classifications  on  any  reasonable  basis.   In 
my  opinion,  a  taxicab  company  providing  no  intra-city  service  and 
providing  service  only  to  and  from  an  airport  beyond  the  boundaries 
of  the  City  and  County  can  logically  be  placed  in  a  separate 
classification  from  other  taxicab  companies  licensed  to  provide  an 
intra-city  service.   The  exclusive  right  to  pick  up  passengers  at 
the  airport  can  be  sustained  on  the  grounds  that  airport  roadways 
are  not  public  roads  but  private  roads.   The  owner  of  such  private 
roads  has  the  power  to  grant  exclusive  privileges  on  such  roadways 
to  a  taxicab  company.   (City  of  Oakland  v.  Burns,  46  C.2d  401; 
Miami  Beach  Airline  Service  v.  Crandon,  159  Fla.  504,  32  So. 2d  153.) 

(4)  The  proposed  ordinance  does  not  purport  to  vary  the 
terms  of  the  contract  between  Barrett  Garages,  Inc.  and  the  City  and 
County  of  San  Francisco.   Nothing  in  said  contract  requires  Barrett 
to  limit  itself  to  one-way  service  from  the  airport  to  San  Francisco. 

Assuming  that  it  is  desired  to  amend  a  contract  award- 
ed by  public  bid,  the  amendment  can  be  made  without  resubmitting  the 
amended  contract  to  public  bid  where  such  a  contract  is  not  required 
by  law  to  go  to  bid.   See  my  opinion  No.  803A,  dated  March  16,  1954. 
The  ground  transportation  agreement  was  submitted  to  public  bid  as 
a  matter  of  policy,  not  to  fulfill  a  legal  requirement.   The  ground 
transportation  agreement  may  therefore  be  amended  by  the  parties 
without  following  the  competitive  bid  process,  in  the  discretion  of 
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the  Public  Utilities  Commission. 


(5)  Extended  search  of  statutory  and  case  law  has  revealed 
no  authority  supporting  the  proposition  that  the  Board  of  Super- 
visors has  power  to  fix  taxicab  fares  from  any  point  in  San  Fran- 
cisco to  the  airport.   The  law  has  been  settled  in  California  since 
1893  that  a  municipality  lacks  the  power  to  regulate  fares  of  a 
private  transportation  company  to  points  outside  the  municipality. 
(South  Pasadena  v.  Los  Angeles  T.R.  Co.,  109  Cal.  315.)   On  an  inter- 
county  taxi  journey,  however,  the  Board  does  have  power  to  fix  the 
fare  or  rate  of  fare  for  that  portion  of  the  journey  within  the  City 
and  County  of  San  Francisco  (State  v.  Gamelin,  (Vt.1940)  13  A. 2d 
204).    Such  rates  are  fixed  by  the  present  ordinance,  Police  Code 
sec.  1135.   Since  the  Board  cannot  regulate  fares  extra - 
territorially,  no  amendment  to  the  rate-fixing  section  of  the  Police 
Code  is  required. 

(6)  An  answer  to  this  question  is  made  unnecessary  by  the 
answer  to  question  (5). 

After  reviewing  the  proposed  form  of  ordinance  submitted 
with  your  letter,  which  I  submitted  to  you  on  August  1,  1957*  and  in 
the  light  of  the  discussion  at  your  meeting  of  December  23,  1957, 
I  am  of  the  opinion  that  in  the  interests  of  clarity,  the  following 
sentence  should  be  added  thereto: 

"Any  such  person,  firm  or  corporation,  and  the  drivers 
for  any  such  person,  firm  or  corporation  shall  be  sub- 
ject to  all  other  ordinances  of  the  City  and  County  of 
San  Francisco  governing  the  operation  of  taxicabs,  and 
registration  and  licensing  of  drivers,  the  same  as 
though  any  such  person,  firm  or  corporation  held  per- 
mits to  operate  an  intra-city  taxi  service." 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM, 

City  Attorney. 
TO:  BOARD  OF  SUPERVISORS 
235  City  Hall 
San  Francisco  2 

Attention: 
Robert  J.  Dolan, 
Acting  Clerk. 


MMD/TJB 
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SUBJECT:   CIVIL  SERVICE  COMMISSION;  CRIMINOLOGIST  OF 
POLICE  DEPARTMENT  MAY  NOT  BE  PERMITTED  TO 
RESUME  HIS  FORMER  POSITION  OF  SERGEANT 
OF  POLICE. 

Dear  Sir: 

You  have  requested  my  opinion  on  the  following  matter: 

REQUEST 

"The  Civil  Service  Commission  at  its  regular  meeting 
held  Thursday,  December  5,  1957,  had  for  consideration  a 
resolution  adopted  by  the  Police  Commission  in  which  the 
Police  Commission  approved  the  request  of  Leonard  F.  Wiebe, 
Criminologist,  that  he  be  permitted  to  resume  his  former 
status  of  Sergeant  of  Police. 

"The  Civil  Service  Commission  was  generally  in  accord 
with  the  action  of  the  Police  Commission  but  deemed  it 
advisable  to  seek  the  opinion  of  the  City  Attorney  as  to 
the  power  of  the  Police  Commission  with  the  concurrence  of 
the  Civil  Service  Commission  to  reinstate  Mr.  Wiebe  in  his 
former  civil  service  classification  as  Sergeant,  and  of  the 
legality  of  the  approval  of  timerolls  which  show  Mr.  Wiebe 
reinstated  to  his  former  civil  service  standing  as  civil 
service  Sergeant,  class  Q50. 

"Mr.  Wiebe  was  first  appointed  to  a  position  as  Q2 
Policeman  on  July  1,  1942.  On  August  16,  1953,  after  suc- 
cessfully participating  in  a  promotional  examination,  he  was 
appointed  to  a  position  of  Q50  Sergeant,  Police  Department. 
On  December  5,  1955  he  participated  in  an  entrance  examina- 
tion for  class  Q§3  Criminologist  and  as  a  result  of  that 
examination  he  was  appointed  to  the  position  of  Criminologist 
on  February  16,  1956.   His  probationary  period  in  this  appoint- 
ment was  completed  on  August  15,  1956.   Mr.  Wiebe  therefore 
has  continuous  service  in  the  Police  Department  since  July  1, 
19^2. 

"Thus,  Mr.  V/iebe  is  currently  holding  appointment  as  a 
member  of  the  Police  Department  in  a  position  filled  under 
appointment  from  an  entrance  examination  and  desires  to 
surrender  that  appointment  and  be  reinstated  in  a  position 
of  Sergeant  which  he  formerly  occupied  under  promotional 
appointment.   There  is  no  rule  of  the  Civil  Service  Commis- 
sion, nor  charter  provision,  prohibiting  or  specifically 
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authorizing  such  an  action,  and  unless  you  adviso  to  tho 
contrary,  it  is  the  intention  of  the  Civil  Service  Com- 
mission to  concur  in  granting  Mr.  Wiebe's  request." 

OPINION 

The  problem  which  you  have  presented,  namely,  the  legality  of 
transferring  Mr.  Leonard  F.  Wiebe  as  Criminologist  to  his  former 
Civil  Service  classification  as  Sergeant,  may  be  denominated  as  a 
municipal  affair.   Regarding  such  affairs,  the  municipality  has 
autonomous  power  within  the  limitations  and  restrictions  of  the 
Charter.   (West  Coast  Advertising  Company  v.  San  Francisco,  14  Cal. 
2d  517;  Butterworth  v.  Boyd,  12  Cal. 2d  140) 

It  appears,  however,  to  be  a  municipal  affair  over  which  the 
Civil  Service  Commission  is  granted  exclusive  power  under  Section 
141  of  the  Charter,  as  f ollows : 

"Section  141.  The  civil  service  commission  shall  be 
the  employment  and  personnel  department  of  the  city  and 
county  and  shall  determine  appointments  on  the  basis  of 
merit  and  fitness,  as  shown  by  appropriate  tests.  The 
commission  shall  classify,  and  from  time  to  time  may  re- 
classify, in  accordance  with  duties  and  responsibilities 
of  the  employment,  and  training  and  experience  required, 
all  places  of  employment  in  the  departments  and  offices  of 
the  city  and  county  not  specifically  exempted  by  this  charter 
from  the  civil  service  provisions  thereof,  or  which  may  be 
created  hereafter  by  general  law  and  not  specifically  ex- 
empted from  said  civil  service  provisions  

"The  commission  shall  adopt  rules  to  carry  out  the 
civil  service  provisions  of  this  charter  and,  except  as 
otherwise  provided  in  this  charter,  such  rules  shall  govern 
applications;  examinations;  eligibility;  duration  of  eligible 
lists;  certification  of  eligibles;   appointments;  promotions; 
transfers;  resignations;  lay-offs  or  reduction  in  force,  both 
permanent  and  temporary,  due  to  lack  of  work  or  funds,  re- 
trenchment, or  completion  of  work;  the  filling  of  positions, 
temporary,  seasonal  and  permanent;  classification;  approval 
of  payrolls;  and  such  other  matters  as  are  not  in  conflict 
with  this  charter.   The  commission  may,  upon  one  week's 
notice,  make  changes  in  the  rules,  which  changes  shall 
thereupon  be  published,  and  be  in  force;  provided  that  no 
such  change  in  rules  shall  affect  a  case  pending  before  the 
commission.  '.    '.    71 

It  seems  clear  to  me  that  the  purpose  and  intent  of  the  people 
in  adopting  said  section  of  the  Charter  was  to  control  appointments, 
eligibilities,  promotions,  transfers,  resignations,  and  all  matters 
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incidental  thereto,  according  to  a  system  of  merit,  free  from  abrupt 
changes  or  favoritism  in  the  status  of  rights  established  thereunder, 
and  that  such  control  rests  wholly  with  the  Civil  Service  Commission. 
However,  the  Civil  Service  Commission  has  no  power  beyond  that  ex- 
pressly or  impliedly  given  it  by  the  Charter,  inclusive  of  its  rules 
regularly  adopted  pursuant  thereto.   Authority  for  this  view  is 
available  in  Wheeler  v.  City  of  Santa  Ana,  80  C.A.2d  811,  816,  as 
follows : 

"It  is  a  well-established  rule  that  the  Jurisdiction 
of  the  civil  service  commission  is  limited,  and  it  can 
exercise  only  the  power  conferred  on  it  or  which  is  neces- 
sarily implied.   Its  power  is  limited  to  the  administrative 
functions  conferred,  and  the  rules  adopted  by  the  commission 
have  the  force  of  lav;,  when  within  the  power  conferred  upon 
it.   (Livingstone  v.  MacGillivray,  1  Cal.2d  546  [36  P. 2d  622]; 
Bruce  v.  Civil  Service  Board,  5  Cal.App.  24  633  [45  P. 2d  419]; 
Haub  v.  Tuttle,  SO  Cal.App.  561  [251  P. 925].) 

"It  was  said  in  Frisbee  v.  O'Connor,  supra,  (119  Cal. 
App.  601,  604),  that  'If  it  may  be  said  that  there  is  a 
"fair,  reasonable  and  substantial  doubt,"  concerning  the 
existence  of  the  power,  such  doubt  must  be  resolved  against 
the  existence  thereof.'" 

I,  therefore,  note  your  observation  that  there  is  "no  rule  of 
the  Civil  Service  Commission,  nor  charter  provision,  prohibiting  or 
specifically  authorizing  such  an  action"  with  misgivings  as  to  the 
Commission's  right  to  approve  a  resignation  of  the  City  Criminol- 
ogist accompanied  with  a  transfer  to  his  former  rank  as  a  sergeant 
on  the  police  force.   Presumably,  it  may  affect  the  promotional 
rights  of  others  on  the  police  force  that  have  become  established 
under  the  present  rules,  and  to  do  that  would  be  irregular  in  re- 
lation to  the  basic  intent  of  our  Civil  Service  system.   The  rules 
as  presently  constituted  reserved  unto  the  Criminologist  no  right 
to  return  to  his  former  position  once  he  accepted  the  Criminologist 
position,  and  it  is  difficult  to  see  how  the  present  troubles  he  has 
encountered  in  the  latter  position  may  be  resolved  by  resort  to  a 
form  of  special  consideration  at  odds  with,  or  at  least  not  clearly 
authorized  by,  the  Charter  and  present  Civil  Service  rules.   You  will 
note  also  that  Section  141  of  the  Charter  expressly  forbids  a  change 
in  the  rules  at  this  time  to  cover  the  proposed  change  inasmuch  as 
it  is  now  a  pending  matter  before  the  Commission. 

You  are,  therefore,  advised  that,  in  my  opinion,  the  Civil 
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Service  Commission  is  powerless  to  concur  with  the  Police 
Commission  in  granting  Mr.  Wiebe's  request  to  relinquish  his 
present  position  upon  resumption  of  his  former  position  as  a 
Sergeant  of  Police. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 
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